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IN THE 
Supreme Court of Appeals 
of Virginia. 
At Wytheville . 
• 
. June Term, 1927. 
FIRST STATE BANK OF BOONES PATH, INC., 
vs. 
B. F. KINCAID 
Frqm the Circuit Court of Lee County, Virginia. 
''The Briefs shall he printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed records 
along with which they are to be bound, in accordance with 
the Act of Assembly approved March 16, 1903; and the 
Clerks of this Court are directed not to receive or file a 
Brief not conformjng in all respects to the aforementioned 
requirements.'' 
The foregoing is printeu jn small pica type for the in-
formation of counsel. 
.J. M. KELLY, Clerk. 
John A. Cook, ·Book and Job Printer. 
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IN THE 
· Supreme·, C.ourt of Appeals. 
of V~fuia. 
At Wytheville. 
June Term, 192·7. 
FIRST STATE BAN-K OF BOONES PATH,. INC.,. 
vs .. 
B. F. J(INCAID 
.. ro THE HoNoRABLE· .J uuGES· oF· THE SUPREME CoURT all' APPEA.UI 
OF VIRGINIA: 
Your· petitioner, First State Bank of Boones Path, In-
corporated, a corporation organized and existing under tlle 
laws of the State of Virginia, represents that on the 25th day 
of November, 1925, a suit was instituted in the Circuit Court 
for Lee County, Virginia, on the chancery side thereof, by 
B. F. l{iucaid against George ,V. Gibson, ~1able M. Ely in 
her own right and as 'executrix of the estate of wlarion T. 
Ely, deceased, IIeury Smith and T. S. Gibson, Trustees, :NL 
S. Kipcaid, Trustee, Martha (Matti~) l\L Ely, Laura Ely-
2 
Ellenberg, and Isham Ely, an infant under the age of 21· 
years, whereupon such proceedings were had that a final de-
cree in said cause, or a decree adjudicating the principles of 
the cause and from which an appeal lies, was rendered 
against your petitioner in. the said Circuit Court on the 8th 
day of October, 1926, a transcript of the record and proceed-
ings in which said suit relative to the subject ·matter for ap-
peal, as hereinafter shown, and of the same decree therein, 
is herewith exhibited. 
A CONCISE ABSTRACT OR STATEMENT OF THE 
FACTS OF THE C.ASE. 
By deed dated October 27th, 1922, J\iarion T. Ely con-
veyed to Mable M. Ely a certain tract or parcel of land, lying 
and being in Lee County, Virginia, supposed to contain 50 
acres more or less, at the price of $2600.00, for which two ne-
gotiable notes were executed by the said Mable M. Ely to the 
said Mario:Q. T. Ely, bearing even date with the said deed, one 
for $1400.00 payable six months after date, and one for 
$1200.00 p·ayable hvelve months after date, and a vendor's 
lien was retained in said deed on the said tract of land to se-
cure the payment of the said purchase money evidenced by 
the said hvo notes. Transcript 56. 
The said note for $1200.00 is endorsed on the back there-
of as follows: 
''Marion T. Ely 
We as endorsers of this note, waive demand, no-
tice, protest, all exemption la~ws, and g-uarantee pay 
ment of same and acknowledge that we· sign with a full 
understanding of this endorsement. 
Transcript 47. 
M:T.ELY 
iVL 1\f.. ELY 
IJAlJrlti\ ~IJ1r.'' 
The said ·note _for $1400.00 is endorsed on the back there-
of as follows: 





:surety on some notes for me and when they are paid he 
. is to return same back to me. 
1\L T. ELY~'' 
Transcript' 55. 
Under above respective endorsements said $1200.00 note 
was delivered by Marion T. Ely to petitioner, and ~aid 
$1400.00 note delivered to B. F. Kincaid. 
The subject matter of this .appeal is on the priority of 
the assignment of the said hvo notes. This matter was not 
put in issue by any of the pleadings in the cause. The ques-
tion of the priority of the assignment of said two notes was 
raised by the complainant, by his counsel, by the evidence 
taken at a hearing of the Commissioner to whom the · said 
chancery cause was referred for certain other purposes as 
'vill be hereinafter shown. 
Transcript 45, 48 and 39 and 43. 
On the 25th day of November, 1925, B. F. Kincaid insti-
tuted a chancery suit in the Circu!t Court for Lee County, 
Virginia, against George :W. Gibson, et al., and among other 
things. the material allegations of said bill on this appeal 
show the following: 
The death of ~{arion T. Ely and the making of his Will 
prior thereto; the real estate owned by the said Marion T. 
Ely at the time of his death, in Lee County, Virginia, known 
as his homeplace and upon 'vhich he lived, lying on the· north 
and south sides of the pike road, and on October 31st, 1922, 
he, the said Marion T. Ely, }tfable M. Ely his ,vife, M. ~L Ely 
'lrls mother, and Laura Ely his sister, executed a deed of 
trust to Henry Smith and T. S. Gibson, Trustees, to secure 
the payment of a $12000.00 debt, with its interest payable 
annually, to one George vV. Gibson upon hvo tracts of land 
one supposed to contain 200 acres and the other 65 acres ; 
that Marion T. Ely, on the 6th day of ,Janurar~r, 1923, exe-
critecl to 1\L ~. J{incaid, Trustee, a deed of trus~ on the same 
· tracts of land as under the Gibson deed of trust, to secure 
him as surety and endorser of about $7000.00 and on Novem-
ber 23d, 1923, the said ~{arion T. Ely and 1'Iable ~I. Ely exe-
cuted and delivered to t.he said B. F. l{ineaid a mortgage on 
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the: same tracts- of land,- and also a 50-Jacre . tract: of: land be 
longing to the said Mable- Mr. Ely to secure' the said B. F. 
Kincaid for e;er,tain loans of money and to indemnify him as 
endorser on certain notes for said Marion. T .. Ely; and. that 
when the said George W. Gibson deed. of ·trust became due, 
on req~est,. the. Trustees advertised for sale the traet of 
lands for payment. of-the said_ debt. 
Among other things~ the object or said bill: was:. to en~ 
join alief restrain the 'l"r.ustees from selling· under. the:_ said 
Georg~ W. Gibson- deed of trust, and the debts of the said 
Marion T. Ely, deceased, be ascertained,_to whom owing; the 
amounts thereof~ how evidenced and how secured,. and th~ir 
prio~ities; what rea~ estate the said Marion T~. Ely owned 
at the time of his death, the value .thereof and· where locat«Jdt 
and· the said. real and personal property be subj_ected ·to tlie 
payment- of his debts. 
For said bill see transcript 1. 
Under decree No. 1 dated the 25th day of November, 
1925, the said bill '\Vas presented in open Court and' aU of 
the adult defendants, by their counsel, appeared to said bH! 
and waived issuance and service of process, and· ,James W. 
Orr; Guardian ad~ litem, filed an answer for the infant d7e · 
fendant Isham Ely. Afterwards all of the adl.Tlt· defendants 
filed answers to· said bill as follows : 
(a) The answer of George 1,V. Gibson and Henry Smith 
and T. S. Gibson, Trustee, to said bill was filed January 6th, 
1926, in which- answer the said George W~ Gibson sets up his 
prior deed of trust on the lands of Marion T. Ely, described 
in said bill, to secure his debt for $12000.00, and make·s cer..; 
tain admissions and denials as to all other allegations of 
said bill. Transcript 18. · 
(b) The answer of ~fahle M. Ely in her- O'Wll right and 
as executrix, to said· bill was filed on March lOth, 1926, in 
which. she admits the- execution of the prior deed of trust 
from l\farion T. Ely and· others on the real estate of the SH id 
~{arion T. Ely to secure- said Gibson's $12000.00 debt; the 
execution of the deed of trust dated on the 6th day of J anu-
ary, 1923; hy l\Tiarion T. Ely and Mable M. Ely to M. S. Kin• 
caid, to secure a debt_ of· about $7000.00 going· to complain-
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ant, B. F. Kincaid; and also afterwards the execution of. a 
mortgage dated on the 23rd day of November, 1923, to secmo 
some additional debts due B. F. Kincaid, and also to indem-
nify him as endorser on certain notes, in which said mort-
gage was included the 50-acre tract of land belonging to the 
said Mable M. Ely, but 'vhich 'vas not involved in this said 
suit, and makes other admissions and denials about the 
property, real and personal, and obligations of the said Mar-
ion T. Ely. · 
(c) The ·answer of Martha M. Ely and Laura Ely El-
lenberg to said bill filed April 21st, 1926, and reference is 
made to said answer for its admissions and d~nials of the 
allegations of said bill. Transcript 30. 
(d) The answer of the infant defendant, Isham Ely, 
by Guardian ad litem. Transcript 38. • 
All of the answers of the said adult defendants were 
filed under the decrees rendered in said cause on the 25th 
da.y of November, 192~, and the 24th day of February, 1926. 
Transcript 39 and 43. 
It will be observed from said hill that only the lands or 
Marion T. Ely, deceased, and the lands of M. J\L Ely and 
Laura Ely Ellenberg were involved in said suit, and these 
facts are also shown by all the said ans,vers; that the peti-
tioner, the First State Bank of Boones Path, Incorporated, 
was not made a party in any way by any of the pleadings 
in said cause. The 50-acre Bachus or E'viug t.ract of land 
sold and conveyed by M. T. Ely to Mable M. Ely as· afore-
said, and for which the said $1400.00 and $1200.00 notes were 
executed had nothing to do with the lands involve~ in said 
suit. It is only mentioned in the mortgage from 1\lfarion T. 
Ely and wife to B. F. J{incaid, and was included in said 
mortgage as additional security to said B. F. l{incaid for 
the debts mentioned in said mortgage. The said two lli\te~ 
for $1400.00 and $1200.00 and said 50-acre tract of land and 
petftioner are not mentioned or referred to in any way hy 
the said two decrees referring· said chancery cause to Oom-
·missioner vV. L. Davidson. 
Under said decrees as aforesaid, the sairl cause was re-
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ferred to W. L. Davidson, Special Commissioner, to ascer-
tain and report on four certain matters and things. See said 
decree for said four matters. Transc.ript 39 and 43. · 
Under said decree the reference made in the fourth head 
or point is as follows: 
"Fourth, any other matter or fact deemed pertinent 
by himself or specially requested by any party in in-
terest.'' 
Under said head 9ertain debts ag·ainst the estate of ~f. 
T. Ely were ascertained and reported, and among them the 
two debts evidenced by the said two notes for $1200.00 and 
$1400.00 respectively. Transcript 61. 
The said $1200.00. note executed by the said Mable M. 
Ely to· Marion T. Ely 'vas filed by your petitioner, First 
State Bank of Boones Path, Incorporated, by its Cashier, 
Henry Smith, for the purpose only of showing that your pe-
titioner held and owned the $1200.00 :sote against the estate ~ 
of ~I~rion T. Ely, deceased, as said Ely had endorsed and 
delivered said note to said Bank for a valuable considera-
, tion, because all the debts against the estate of Marion T. 
Ely not secured by lien, under said head, it is understood 
would be ascertained and reported. 
By r~ference to the· bill in sa:ld chancery cause of B. F. 
Kincaid vs. Georg4e W. Gibson et al, it will be seen that the 
following parties are the only parties made defendants 
thereto; ~fable ~I. Ely in her own right and as executrix of 
the estate of Marion T. Ely, deceased, George W. Gibson, 
Henry Smith and T. S. Gibson, Trustees, M. S. Kincaid, 
Trustee, Martha (Mattie) ~L Ely, Laura Ely Ellenberg and 
Isham Ely, the infant defendant; 
Your petitioner, First State Bank of Boones Path, In-
corporated, was not made a party defendant to said bill so 
it could have demurred to an~l answered it, nor is it made a 
party in any way by any of the answers of the said defend~ 
ants, or by said decrees of reference. 
A~ a hearing of Special Commissioner W. L. Davidson, 
to 'vhom the said chancery cause had been referred for th~ 
purposes aforesaid, the $1200.00 was introduced by peti-
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tioner, as shown above, as a debt only against the estate of 
W. T. Ely, deceased. 
At said hearing the complaipant, B. F. ICincaid, filed the 
said $1400.00 note, held by him under said endorsement 
thereon and took the position, by his counsel, that the said 
$1400.00 note was assigned to him before the said $1200.00 
note 'vas assigned to the First State Bank of Boones Path, 
Incorporated. 
Upon this point depositions were taken and Commis-
sioner W. ·L. Davidson, in his report, decided that the said 
$1200.00 note was assigned to your petitioner before the said 
$1400~00 note was assigned to the complainant B. K. Kin-
caid. Transcript 61 and 62. 
The complainant, B. F. Kincaid, hy counsel, on the. 27th 
day of May, 1926, filed exceptions to said Commissioner's re-
port and as relate to the said finding of said Commissioner 
are in the words and figures as follo"rs, to-wit: 
"B. F. J(incaid, 
vs. 
~Iable :hL Ely, et al., 
( ~omplainant 
Defendants. 
B. F. l(incaid, the c01nplaiuant in the above styled 
cause, excepts to the approval aud confirmation of that 
part of Commissioner \V. L. Davidson's report, filed in 
this cause on the 15th day of May, 1926, \Vhich holds 
that certain note dated the 27th day of October, 1922, for 
$1400.00 and signed hy ~fable ~I. Ely, payable to Marion 
T. Ely and endorsed to said complainant, '\Vas so 'en-
dorsed and assigned· to said complainant after a certain 
note for $1200.00 dated on the 27th day of October, 1922, 
signed by :Niable lVL Ely and payable to the said ~{arion 
T. Ely, and by $aid Marion T. Ely assigned and endorsed 
to the First State Bank of Boones Path, Incorporated, 
because this finding is contrary to the evidence and law 
in respect to said assignment of said note.'' Transcript 
63~ 
To said Commissioner Davidson's l"eport your petition-
er, First State Bank of Boones Path, Incorporated,· on J nne 
,----~----~----- ---- ---~~-- -- -- - ·- --· -----
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· 3rd, 1926, filed exceptions and in so far as relates :to the find-
ing of said Commissioner as to the assignment of said notes 
is as follows : 
"B. F. Kincaid, 
vs. 
Mable M. Ely, et al., 
· Complainant 
Defendants. 
2. Because the issue of said signatures was not in-
volved or made an issue by the pleadings and the plead-
ings did not put in issue the question of priority of as-
signment of the $1200.00 and $1400.00 notes mentioned 
in said Davidson '·s report..'' Transcript 64. 
Said exceptions to said Commissioner Davidson's re-
port, at the September Term 1926 of this Court were argued 
and submitted to the Court. 
A decree ·was rendered in said cause on the 8th day of 
October, 1926, and as relates to the question of the priority 
of the assignment of said two notes, is as follo,vs : 
''Virginia : 
At a Circuit Court continued and held. for Lee 
County, at the court hou8e thereof, on Friday, the 8th 
day of October, 1926 .. 
B. F. J(incaicl, Complain aut 
vs. Decree No. 3. 
Mable M. Ely in her own right and as Execu-
trix of Marion T. Ely, deed., George W. 
Gibson and Henry Smith and T. S. Gibson, 
Trustees, etc., ~I. S. Kincaid, Trustee, etc., 
Mattie M. Ely, Laura Ely-Ellenberg and 
Isham Ely, an infant, Defendants. 
This cause came on ag-ain on this the 8th day of Oc-
tober, 1926, to be further heard upon the papers and de~. 
crees formerly read and entered therein, the report of 
Special Commissioners W. E. Thompson, R. J. FUlker-
son and B. J. Thompson of the partition of the lands 
mentioned in the bill and proceedings of this cause, and 
filed in this cause on the 15th day of February, 1926, and 
between said complainant and the estate of · the · said 
Marion T. Ely, the separate answer of said Mable M. 
Ely in her own right and as executrix of the estate of 
the said Marion T. Ely, deceased, filed in this cause on 
the lOth day of March, 1926, the joint and separate an-
swers of said Mattie M. Ely, and Laura Ely Ellenberg, 
filed in ~his cause on the 21st day of April, 1926, and gen-
eral replications to each of said answers, the report of 
Special Commissione:r. W. L. Davidson, 'vith several 
depositions filed therewith, and filed in this cause on the 
15th day of May, 1926, the exception in writing of said 
complainant to so much of said Davidson's said report· 
which found that the First State Bank of Boones Path, 
Incorporated, was the first assignee in point of time of 
a certain $1200.00 negotiable note, dated the 27th day of 
October, 1922, payable to said Marion T. Ely, and signed 
as maker by the said Mable M. Ely and by said Marion 
T. Ely endorsed to said Bank, and that the said compla,in-
ant was the second assignee in poin:t of time of a cer-
tain negotiable note of $1400.00, dated the 27th day of 
October, 1922. and likewise sitmed by said Mabel M. Ely. 
as maker, and payable to said Marion T. Ely, and both 
of which notes were executed hv said Mable M. Ely to 
said Marion T. Ely on the purchase price of a tract of 
land located in Lee County, in the Rose Hill Magisterial 
District~ and called in the proceedings of this cause as 
the 50-acre Bachus land, and on which laud a vendor's 
lien was retai11ed in the deed which said Marion T~ Ely 
made to said Mable 1\ti. Ely of the same date as are the 
dates of said two notes. And the Court having ma-
turelv considered the evidence taken bv and before said 
Oo~issioner Davidson in re~·ard as· to whicl1 of said 
two notes were first assigned hy saicl Marion T. Ely, i8 
of· the oninion tl1at the said $1400.00 note 'vas nssigrwd 
hv said Marion T. Ely to said Complainant before said 
~1200 00 11ote w;;-•s asRignccl hv said Maricm T. Elv to 
said hank. ~n1d therefore the court doth sustain ·~aid 
complain Rut's said exceptions. and accordiug"ly decrees 
that sairl comnlainant be and is entitled to the first lien 
upon said fifty acre tract of land as betwe.en himself and 
said Bank. 
''And as to the exceptions of said Bank filed bi tl1is 
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cause on the 3rd day of June, 1926, to said Davidson's 
said report, and the exceptions of said Mattie M. Ely 
and Laura Ely-Ellenberg filed in this cause on the 2nd 
day of June, 1926, the court does not now decree in re-
spect thereto, but leaves the same open for future con-
sideratiqn and decree except No. 2 of said Bank is over-
ruled.'' 
* * * * >l!o, Transcript 65. 
_ Your pe.titiouer is advised, and represents unto your 
Honors, that the said decree rendered on the 8th day of Oc-
tober, 1926, a·gainst its rights and interests as aforesaid, is 
erroneous, and that it is aggrieved thereby, in the following 
particulars, namely: 
1. The Court erred in overruling the said exception of 
your petitioner, First State Bank of Boones Path, Incorpo-
rated, to said Commissioner Davidson's report, and in sus-
taining the exceptions thereto of complainant, B. F. Kincaid, 
and taking jurisdiction to hear and determine the question 
·of priority of assigmnent of the said $1400.00 and $1200.00 
notes in this chancery cause of B. F. Kincaid vs. George 'W. 
Gibson, et al. 
The 50-acre tract of land sold and conveyed by ~!arion 
T. Ely to ]\fable 1\L Ely by the said deed as aforesaid, and 
for which the said $1200.00 and $1400.00 notes were executed 
by her to him was not involved in any ·way in said suit as the 
said tract of land belonged to Mable M. Ely and ':vas separate 
and apart from the lands involved in the suit, as shown by 
the evidence. Transcript 48-9. 
The petitioner, First State Bank of Boones Path, Incor-
porated, was not made a party by any of the pleadings in 
said. Chancery suit-either by the bill or in any of the said 
answers, or by said decrees of reference. 
The Court in hearing and determining the priority of 
assignment of said two notes went outside of the pleadings 
or any issue made in said suit. In this status of the case, 
the court did not· have jurisdiction to hear and determine the 
said question as to the priority of assignment of said notes 
in said chancery cause. 
.-
l 
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In support of this said assignment of error No. 1 the 
following authorities are referred to: 
''Jurisdiction may be defined to be the right to ad-
judicate concerning the subject matter in the given case. 
To constitute this there are three essentials. 
''First, the court must have cognizance of the class 
of cases to which the one to be adjudged belongs. Sec~ 
ond, the proper parties must be pres·ent. And third, the 
point decided must be, in substance. and effect, within 
the issue.'' 
Linkous v. Stevens, 116 V.a. 898, 907-908. 
''A court of equity can only decree on the case made 
by the pleadings, and evidence of matters not noticed 
in the pleadings will be of no avail; hence, fraud not put 
in issue by the pleadings, cannot be introduced by depo-
sitions.'' 
W elfley v. Shenandoah, etc., 83 Va. 768-771, and 
cases cited ; 
Linkous v. Stevens, 116 Va. 905-906. 
"The Court must in every case confine its decision 
to the issues made by the pleadings, and established by 
the proof in the particular case.'' 
Richmond Eng. etc. Corp. v. Loth, 135 Va. 110-116. 
Under the foregoing facts and rules of law, it is submit-
ted that the court erred in taking jurisdiction in said chan-
cery cause to hear and determine the question of priority of 
assignment of said h\ro notes. 
2~ The Court erred by adjudging in said decree dated 
Octoher 8th, 1926, that the said $1400.00 note held by the 
complainant, B. F. Kincaid, was absolutely assigned by said 
1\tiarion T. Ely to the said complainant, B. F. l{incaid, and 
could l)c applied as collateral security on his general indebt-
edne~R ag·ainst. _Marion T. Ely. 
The endorsement under 'vhich the said l{incaid held 
said $1400.00 note is as follows: 
''This note is turned over to B. F. Kincaid as l1e i:~ 
~----------.-------. ---~---------- -----~- ---~- ---
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surety on some notes for me and when they are -paid he 
is· to return same back to. me.-M. E. Ely~," 
Transcript 55. 
1. Because· if said endorsement on said note was an as-
signment thereof, it was a conditional assignment. Under 
the law conditional assignments are not valid. 
2. Because if said endorseme~t 'vas for the purpose of 
-turning over said $1400.00 note to B. F. Kincaid ·as collateral 
security, it was invalid for that purpose. The debts or pur-
poses for which collateral security is given must be identi-
fied, ascertained and determined. The said endorsem~nt 
does not identify or fix any p~rticular note or notes f~r 
which B. F. Kincaid was surety and for which the $14QO.OO 
note could be held as collateral. It could not be held as se-
.curity for said general indebtedness. · · 
In support of this assignment of error the following au-
thorities are referred to : 
' I • 
''It is a well settled rule that collateral· deposited 
with a bank for one debt, or class of debts, cannot be ap-
propriated to another debt or class of debts.'' 
Loyd v. Lynchburg National Bank, 86 Va. 690 aud 
694. 
"vYhere securities are pledg·ed to a banlcer or 
broker for the payment of a narticular loan or debt, he 
has no lien upon such securities for a general balane(-o, 
or for the payment of other claims, in the absence of an 
agreement between the parti~s to that effect.'' 
Bacon's Ad;m.r 's. v .. Bacon's Trustees, 94 V a. G8<) 
and 694. 
Said rule-s apply to individuals as well as banks. 
As above stated, said endorsement" does not show· th3 
note or notes for which said $1400.00 note was turned ov;er 
as collateral security. Without such notes being identified, 
such delivery for collateral security is invalid. It cannot bP. · 
held for a general purpose; and especially such collateral se-
curity could not stand against the absolute assignment or en-
• 
dorsement over of the .$1200.00 note to your petitioner, Fhst 
State :Bank .of Boones :Path, Incorporated. 
It 'is submitted that the court erred in holding that said 
$1400.00 note was absolutely assigned to the said B. F. Kin-
caid, or could be applie.d on s~id general indebtedness. 
3. The Court erred under said decree rendered October 
8th, 1926, in setting· aside the report of Commissioner W. L. 
Davidson holding that the said $1200.00 note was assigned 
before 1Hm $1400.001Jlote, and ·adjudghtg:tha;t·the said $1400.00 
note was assigned "to B. ·F. l{incaid ·by the said .Marion T. 
Ely before the said $1200J)0 note was .assigned :by .Marion T. 
Ely to ~our IJJetitioner; and that the said B. iF. Kincaid was 
entitled io the first lien ·upon the ·50-acre tract of ~land -as be-
tween himself :and said Bank. Transcript ·65. 
The court erred in rendering ··said decree on said ·priori-
~ies for the following reasons: 
1. Because this adjudication was contrary to the law 
in this 'case. 
2. Because said adjudication was· contrary to the evi. 
· dence in t~e case. 
Treating these heads ·in the order stated . 
I. 
Because this adjudication was contrary to the law in 
the case. 
The foregoing authorities are referred to in support nf 
tins head or proposition. 
II. 
Because said .adjudication 'vas contrary to the evidcnc'~ 
in the case. 
The complainant, B. F. ]{incaid, raised the question of 
the priority of assignment of said. two .notes by the evidene~~ 
at a hearing before Commissioner DavidsoH. On this ques--
14 
ct;ion of the priority of assignment of said $1400.00 and 
$1200.00 notes, B. F. Kincaid held the affirmative, and the 
burden of proof to show that the said $1400.00 note was a8-
signed before the said $1200.00. The endorsement on said 
$1400.00 note under which it was turned over to B. F. l{in-
caid is not dated. 
On the question as to the date when the said $1400.00 
note was turned over to him he states as follows : 
"Q. Can you. tell when this last note ($1400.00) 
'vas turned over to you as there appears to be no date 
on the notation \Vhich \vas just read t 
A. My best recollection when he turned this nntc 
over to me was just a few days after ~Irs. Mable Ely 
bought the land of him of which the note was given .i.£1 
part payment of the land. That is what we called tbe 
Bachus land, probably 15 or 20, anyway it was turnt1d 
over immediately after she made the trade. 
Q. Then it is your best recollection that this note 
\Vas turned over to yon not later than 20 days after itH 
date and may have been earlier, is that correct T 
A. Yes, rather think it was earlier. 
Q. Has Mable M. Ely paid you all or any .part rr 
this $1400.00 note? 
A. She has not. 
On cross examination, page 51 of the transcript, as tCJ 
the date of the endorsement on said note, the witness states: 
"It was just a few days· after Mrs. Mable El:v 
bought the la1id. He brought the note to me in a few 
days but I don't remember-maybe 15 or 20 days.'' 
On pag~ 52 of the transcript, under cross examination, 
the witness states: 
''That if he made any memorandum of the debts he 
was security for 1\IL T. Ely. and for which the $1400.00 
note was held for coiiateral security, he did not remem-
ber it." 
The witness furt11er states, on same page: 
"That he did not have any memorandum in writing 
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showing the date of the endorsement· of the $1400.00 note 
over to him, and that he simply had his recollection as 
to the date when it was turned over, and that it has 
never been applied to any indebtedness that he was 
surety for." 
Transcript 53. 
As against the above evidence, the witne~s Henry Smith, 
states that the records of the bank show that the First State 
Bank of Boones Path, Incorporated, bought from Marion T. 
Ely the $1200.00 note dated October 27th, 1922, signed by 
Mable l\L Ely, on Nov-ember 28th, 1922. 
The witness Mable ~I. Ely states, on cross examination, 
as to the date when said notes were turned over to the re-
s.pective parties as follows: 
'' Q. State 'vhether or not that $1200.00 note waB 
turned over to First State Bank before the $1400.00 note 
was·turned over to Mr. Kincaid? 
A. Yes,' I think it was." 
Transcript 60. 
It will be observed from the foregoing evidence that B. 
F. I{incaid relies entirely upon his recollection as to the prob-
able time the said $1400.00 note was turned over to him, as 
he has no writing of any kind to show the correct date when 
said note was turned over to him, and that said note has not 
been applied to any indebtedness that he was surety for. 
The petitioner, by the witness Henry Smith, Cashier, 
shows that the $1200.00 note was purchased by the petitioner, 
First State Bank of Boones Path, Incorporated, on N ovem-
l)er 28th, 1922. 
The witness ~fable ~L Ely, the wife of :Niarion '1'. Ely, 
states that she thinks the $1200.00 note was purchased by 
your petitioner before the ·said $1400.00 note was turned 
o\·er to H. F l{i~lcaid. The evidence of this witness is as 
certain, if· not more so, as to 'vhen the $1200.00 note was pur-
chased by petitioner, as the probable date fixed by the wit-
ness B. F. l(incaid as to 'vhen the $1400.00 note was turned 
over to l1im. As the petitioner fixed a certain date and the 
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witness Mable M:. \Ely :thinks :the :$1200~00 note :was purchased 
by said 'bank bafove the :$1400JJO note was turned :o:ver to 
iB. ·F. Kincaid, Mr. Kincaid :must :be wrong• as ;to :his -re·collec-
tion as to the time :he :received said $H!OO;OO note. 
B. F. l{incaid held the burden of .Proof· to sho'v that the 
$1400.00 note was turned over to him before the $1200.00 
:p.ote was :PUTchased .by .-said .bank. 
It is submitted, therefore, that B. F. l{incaid ~has failed 
to establisn by .a preponderance of the evidence .tbat the said 
$1400.00 note was turned o;ver to him before said .$1200.00 
note was purchased by your pet~tioner. 
. ... : .:· ~; '\· 
Ii is ·furtlier su·bmitted 'thai the 10ourt erred in :setting 
aside the report of Commissioner Davidson, iinaing ·that the 
$1200.00 note was assigned to petitioner before tbe $1400~0f) 
note was turned ·over to iB. F. IGncaid; and that the said B. 
F. Kincaid -was .entitled to the .:first lien ·upon said .50-acre 
tract of land as between :himself and said bank. 
And your petitioner further represents that the said de· 
cr'ee rendered on the 8th day of October, 1926, E:\;gainst its 
rights and interests as aforesaid, is in other respects uncer-
tain, inf oi:mal and ro-roneous. · 
Your _petitioner, therefore, prays that an appeal and su-
persedeas may be awarded it in order that the said decree 
for the causes of error as aforesaid, 'before you may l1e 
caused to come, tl1at tlte whole matter in said decree con-
tained, as complained of, on the question of priority of as-
signment of the said two notes ·for. $1400.00 .and $1200.00 re-
spectively, between your petitioner, First State Bank of 
Boones Path; Inco.rporated. and .the ,complainant, B. F. K!11-
cai<;l, may be reheard, and that the decree so co~plained of: 
may be reversed and annulled and this Court render a de~. 
cree reversing said decree of the jCircuit 'Court, with ,cosf$ 
to petitioner. And your petitioner will e-ver pray, &c. 
FIRST STATE RANI{ OF BOONES PATH, Incorporated, 
A corporation organized and ·existing under the .la.:ws 
of the State .of Vjrginia. By Counsel. 
B. H. SEWELL, 
Attorney for Petitianer. 
State of Virginia, 
County of L~e, to-wit: 
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I, B. H. Sewell, an attorney, practicing in th.e Supreme 
Court of Appeals of·' Virginia; do centify,. that in my opinion, 
it is proper that the decision of'the Circuit Court for Lee 
County, Virginia, in the chancery cause of B. F. Kincaid vs. 
·George W. Gibson, et al., relative to the issue between peti-
tioner and B. F. Kincaid as complained of, of 'vhich the rec-
ord is annexed, should be reviewed by the Sup.reme Oourt" 
of Appeals. 
Given under my band this the 31st day of· March, 1927. 
B. H. SEWELL. 
Received April 2nd, 1927. 
J~ M. KELLY, Clerk. 
A:ppeal allow.ed:;" supersedeas awarded~ Bond: $500J10. 
PRESTON W. CAMPBELL .. 
To the Clerk at ·Wytheville. 
. -~ ·~ 18 ' • \'l\'4 .. . 




Pleas before the Circuit Court of the C0unty of Lee, at 
the Court House thereof: 
Be it remembered that heretofore, to-wit: On the .25th 
day of November, 1925, came B. F. Kincaid, by his eounsel 
and in open Court filed his bill in chancery against Geo. W. 
Gibson, et al, ·which is in the words and figures following, 
to-wit: 
BTLL IN CI-IANCERY 
IN TH]U CIRCUIT COUR'r OF LEE COUNTY, VIRGINIA 
B .. F. IGNCAID, .............. -- .......... Complainant 
vs. BILL. 
Georg·e W. Gibson, et als, ..................... Defendants. 
To the Honorable E T. Carter, Judge of the. Circuit 
Court of Lee County, Virginia: 
Humbly compl~iningt you·\ orator, B. F. IGncaid, who 
sues for himself and all other creditors of the estate of 
Marion T. Ely, deceased, who will come in this cause and hear 
their proportional part of tho costs which may accrue in 
this cause, would respectfully represent &nd show unto your 
Honor as follows : 
1. 
That the said ~!arion T. Eh·, Oll or about ahe 6tl1 daY 
of November, 1925, departed tl1is life at his home in L~,~ 




That by his last will anu testament said ~Iario~1 T. Ely 
devised and bequeathed all of his estate of every kind, 
[2] both real and personal, legal or equitable, to his wife, 
Mabel M. ~ly, except one hundred dollars to his son, 
Isham, but making no provision therein for the payment of 
his funeral expenses and other indebtedness, which is large; 
and he also appointed or nominated the said Mabel M. Ely 
as his executrix, with the request. in his will that she be per-
mitte dto qualify as hi sexecutrix 'vithout surety on HIS 
bond; 
III. 
That on the 9th day of November, 1925, tl1e will of tl1e 
said Marion T, :Ely was duly probated in your Honor's 
Court, and the said ~label M. Ely qualified as executrix 
under the will of the said Marion T. Ely, and without giving 
surety on her bond. And an attested copy of said 'vill, order 
of probation of the same, and qualification of said Mabel 
M. ·Ely as ·executrix, are herewith filed, marked ''Exhibit 
A" and "B" respectively, and prayed to be taken as a part 
of this bill of complaint; 
IV. 
That at the time of the death of the said 1\rlarion rr. 
Ely, he was seized and possessed} of valuable real estate, 
located and being in Lee County, Virginia, in Rose I-Iill 
Magisterial District, and on a great part of w·hich he lived 
with his wifo at the time of his death; and which he ac-
quired by deed from R. B. Ely and his sister, Laura Ely, 
and others, and also about one-third undivided interest in a 
tract estimated to contain 450 to 500 acres, located in Bell 
County, l{entucky, on Pine Mount~in and Fork R.idg·e, a 
spur or Log ~fountain; and also some personal property, 
the natnro. kind cnHl Hmount of which is not definitely knomn. 
at this time hy your orator; 
[31 v. 
Tl1at. the ·sairl Marion rr. "FJly and his wife, 1\'fahcl 1\f. 
~ -----~-~-
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Ely, his mother, ~lartha 1\IL ·:Ha.~·, and his siste1·, Laura I£ly, 
on Octo her 31, 1922, duly executed a deed of trust to Henr:y 
Smith; T. &. GibSQn, as- Trustees, to· secure the pnymp11t. of 
· $-12;000~09, fith interest to· be- annually- paid: thereon· to one 
George· W. Gibson, upon tw·o · tracts of:'land, one tract sup .. 
posed· to contain about 200 acres, and the-. other· tract about 
65 acres-;· a copy of which deed of· trust is- herewith filed; 
marked: "Exhibit 0" and; prayed to be taken· as part: of tJi}g. 
bill'; 
VI. 
ThMt the ·sai(l $12,000.00 owing to the said Georg·e V.t. 
Gibson under said deed- of· tr-ust became due on October 
31, 1925, and not having been paid, the said Gibson, as pro-
vided· he might do under the· said deed of trust, had1 s~id 
Henry Smith· and_ T. S. G-ibson, Trustees- in said' Deed· of. 
Trust; to advertise tlie time, terms and place· of sale off the 
lands· in sai~l deed of trust' mentioned/ and described~ and 
said trustees hafe g·ot said lands, or so much thereof as-
may be necessary to adve~ise to· be soldl to· pay· said· $1~,-
000.00; accrned·iht.erest, taxes, costs and commis-sious·9f; saH~; 
advertised; fbr sale on December 5, 1925, at the fi·ont! door-
of the First State Bank of Rose Hill~ Lee {~ounty, Virg.ihla:; 
a copy of which advertisement is herewith filed marked "Ex-
hibia D," and prayed to l1e taken a part of this bill; 
·vrL 
That your orator is infornwd and charges that the said 
l\Iarion T. Ely 'vas the principal debtor of the said-' George 
W .. Gibson, and in equity, his mother., Martha M·. Ely (also 
called Mattie M. Ely, and his sister, Laura Ely), who after.;. 
wards married. a man by the name of Ellenburg, were only. 
sureties in said debt, and that tlie said l\fartha or Mattie 
· l\f. Elj~ owned in· her own right. an undivided moiety 
[ 4] in the 200 acre tract mentioned in said deed of trust 
and a db,ver in the other moiety as appears from a 
deed dated November 26, 1906, recorded in the Clerk's Of-
fice of Lee County in Deed Book 45, pages 105-6; a copy of 
which deed is here·with filed marked as "Exhibit E" and 
prayed to be taken· as a part of· this hill; and tl1at the said 
:n 
Laura Ely owned in her right a twenty-acre tract included 
in said 200 acres mentioned in said deed of trust, and per-
haps some interest in said 65 acres, but just 'vhat interest 
said Laura Ely did own at the time of the execution of said 
deed of trust your orator at this time is unable to ascertain 
definitely; 
VIII. 
That your orator, believing said Marion T. Ely to ;)e 
perfectly solvent prior to January 6, 1923, anJ afterwards, 
for accommodation endorsed said Ely's notes and bonds, and 
went his surety on various obligations aggregating a large 
sum of money, and as such notes, bonds and obligation~, 
becoming due, ·and said Ely failing to pay said notes,. bonds 
and obligations when due, your orator was called upon and 
had to pay as surety and accommodation endorser large 
sums of money, which, on the 6th day of January, 1923, was 
estimated by your orator and said Marion T. Ely to aggre-
gate $7 ,OOO.OQ; and thereupon the said Marion T. Ely ex-
ecuted a deed of trust to M. S. Kincaid, as trustee, to secure 
your orator as surety and accommodation endorsed for as 
much as .$7 ,000.00; and this deed of trust covers the undi-
vided interest of said .Ely which he owned in. the same land 
covered by the said George ,V. Gibson deed of trust, arul 
also covered and included some personal property. therein 
set forth; a copy of which last nam.ed deed· of trust is here-
with filed marked '' Exhihit F'' and prayed to he taken a.s 
a part. of this pill ; 
IX. 
[5] That., soon after said deed of trust dated .Jan nary 
6, 1923, was executed, delivered and recorded, it was ascer-
tained that your orator was liable by reason of his surety:-
ship on notes, bonds and obligations of Marion T. Ely, and 
for money loaned said Ely, in a grat.er sum than $7,000.00; 
whereupon he, the said Ely aud his wife, "1'Iabel lVL FJly, ex-
ecuted a11d delivered to ~~our orator a mortgage covering 
l1is interest in the same lm}ds described in the. said deed of 
trust dated Jan nary 6th, 1923, and, in addition, covering u 
·fifty-acre tract belonging to ~aid ?\fahel l\L Ely and said 
Marion T. Ely's about one-third interest in the 450 or 500 
acre tract of land in Bell County, Kentucky, beforementioned, 
and also on all of his office fixtures, books, furniture and 
supplies of all description and kind, and covering all farm-
ing tools, machinery of all kind, he then had on his farm, 
and all horses and . mules and cattle and hogs, and about 
thirty head of cattle that he intended to buy and graze ani! 
hogs to feed, to secure to your orator the payment of the 
sum of $9,000.00, which sum to become due. two years after 
the date of said mortgage ; a copy of which mortgage is here-
with filed marked "Exhibit G" and prayed to be taken as a. 
·part of this bill ; 
X. 
Tl1at not long· after said mort.gag~ was given and re-
corded, said Marion T. Ely had some surveyor to survey his 
lands and the lands in which he had an interest-or, at 1east, 
most of them; 
XI. 
That after said lands were sur-v-eyed, to-wit, on .Tanuar'r 
14, 1924, your orator, in consideration of the sum of $1,800.00 
bought from Mattie M. Ely, the mother of said Marion· T. 
Ely, and she on that day conveyed to your orator, "all of 
her right, title and interest as grantee and as a doweress 
of her husband, R. B. Ely, deceased, in five tracts 
[6] of land described in her said deed; and covenanted 
that "she has lawful right to make this conveyance 
in said lands, and interest in (said) ·landCJ to second party: 
that the same is free from all encumbrances: that she has 
done no act to encumber the same; that the said seccmd party 
shall forever have quiet and peaceable possession of the 
same; that she will warrant general1y the title thereto; and 
that she "ill execute and deliver sucn further assurances of 
title as may be necessary to make the sam(.) sure anil ~nm.­
plete;" a copy of which deed is herewith filed. m~rked as 
"Exhibit H" and prayed to he taken as a part of this hill; 
XII.. 
That your orator as surety and accommodation endorser 
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of said Marion T. Ely has paid for him as aforesaid large 
sums of money, the repayment of which to him is secured 
qy the deed of trust and mortgage filed herewith, marked 
''Exhibits F and G; '' and he files here,vith a list o( all 
payments made and to be made by him that are now remem-
bered and marked "Exhibit I" and prays that the same will 
be taken· as a part of this bill, reserving the· right to cor-
rect, amend, add to or subtract from said list as the facts 
shall substantiate. But your orator alleges that on Decem-
ber 8, 1923, he and the said Ely made a tentative or partial 
settleme.lit of their affairs and dealings, and it was then 
found that said Ely owed your orator $8,593.44 as of that 
date, the payment of which your orator was secured by said 
deed of trust and mortgage. 
XIII. 
That since the said Ely and his ,vife executed the said 
deed of trust to said Gibson and Smith, judgments l!ave been 
· rendered against the said Ely which are still unnaid 
[7] and are liens, according to law, upon all the real es-
tate of which the said Ely died seized and possessed, 
but they are too- numerous to set out in this bill. Your 
orator is ad~ised that the ascertainment of said liens can 
· best be done by one of your commissioners; 
XIV. 
That there has never been any nartitim1 of 11~e lands 
between M.attha (Mattie) M. Ely, and Marion T. Ely, while 
they owned .the same jointly, nor between your orator, as 
the grantee of the said Mattie M. Elv. Hnd Marion FJI:v; nor 
has do,ver been assigned to the said Matttie M. Ely: nor 
of her dower to your orator as her grantee in the deed s~t 
out in Exl1ibit ''H:" hut your orator alleges all this should 
be done l)efore the said Henrv Smith and T. S. Gibson, tnts-
tees, and the said George W. Gibson he permitted to sell 
said lauch~ ~overed hy said Gibson deed of trust, as they have 
advertised they will do on December 5, 1925. 
XV. 
Your ora.tor alleges for l1imself aurl all otl1er creditors 
of said Marion T. Ely that if said .lands mentioned in said 
Gibson deed of trust are permitted to be sold by said trus-
tees iri said Gibson deed of· trust on December 5, 1925, or 
at any other time, before all the liens are ascertained, pri-
-orities fixed, and the actual interest of said Marion T ~ Ely 
in said lands ascertained, said land will not bring at said 
sale a fair price, but would likely be sold at a sacrifice,· which 
would be detrimental to the interest of your orator as a 
creditor of said Ely and all other of his creditors, and· as a 
purchaser and grantee of said Mattie M. Ely, and detri-
mental to the interest of said Laura Ely, as she, in all her 
transactions with her brother, was merely a surety for him. 
Your orator is advised that as said Ely died before said 
[8) Gibson proposed to have said trustees sell said land, 
no purchaser under said deed of trust would get an inde-
feasable title thereto, and this· fact would necessarily deter 
bidders on said land. He says that the personal estate of a 
-a·ecedent is ordinarily primarily bound for the· payment of 
his debts, and, until the am'ount of such personal e·state is 
ascertained, it cannot be. told to what extent it will be nee· 
essary to resort to the real estate for the payment thereof. 
The lands of a decedent ought not to be sold for the pay-
ment of his debts· until the court has first ascertained the 
debts of the decedent, their relative priorities, if any, and 
the amount of the personal estate applicable for the payment· 
thereof, (I{irby vs. Booker, 122, Va., 291). · 
XVI. 
Your orator is advised that said Mabel M. Elv. wl1o 
was permitted to qualify as executrix as aforesaid without 
security aA aforesaid should. under all the circumstances con-
nected with the· estate of her testator, be required to give 
security on her bond, and should be specificallv required 
to sell separately the personal property of ·said Elv covered 
by your orator's deed of trust and mortga~e. and the nro· 
ceeds derived therefrom kent senarately, so that. vour orato-.·. 
may get the benefit thereof on his own debts against Aaid 
Ely's estate. (Sec. No. 5392 Code.) 
XVII. 
That your orator is informed that said Laura Ely sold 
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and conveyed the 20 acres which her father conveyed to 
her brother, Marion T. Ely, for the suin of $1,300.00, and 
that she took the note of the -said Marion T. Ely for said 
$1,300.00 dated October 27, 1922, due one year after date, 
and retained in her deed to him a vendor's lien upon 
· [9] the land to further secure thq said $1,300.00; that 
after said note became due, she placed it in the hands 
of Mr. R. E. L. Chumbley, an attorney, for collection; and 
after said note was placed in the hands of said Chumbley 
for collection, your orator purchased it on January 27, 1924, 
and took an assignment thereof for same from Laura Ely, 
which your orator still holds, and the same is still due and 
owing to him from said Marion T. Ely, but he is advised that 
he is entitled to the benefit of the vendor's lien which said 
Laura Ely retained in her deed to said Ely; and in equity 
would stand in her place in respect thereto. 
XVIII. 
That your orator bas had listed for taxation all of the 
.oblig~tions which he now holds against tth~ estate of the 
.said Marion T. Ely for every year in which they "'ere as-
sessable for taxation under the laws of this state. 
XIX. 
That Isham Ely, the son of Marion T. Ely, and mentimwn 
in said Marion T. Ely's will, is now a non-resident of this 
state, and his post office address is unknown, and also said 
Isham Ely is an infant under the age of 21 years. 
In consideration of the premises and all the foregoing 
facts, and for as much as your orator is remediless in the 
premises save in a court of equity, his prayer is that the · 
said ~label ~f. Ely, in her own right, and also as executrix 
of the estate of Masion T. Ely, deceased, George W. Gibson, 
Henry Smith and T. S. Gibson, trustees, M. S. Kincaid, Trus-
tee, Martha (Mattie) M. Ely, Isham Ely and Laura\ Ely 
Ellenburg he made parties defendant to this bill, and be re-
quired to answer the same, but not under oath, as oath there-
to is especially waived that a guardian ad litem be 
[10] duly appointed for said Isham Ely ii1 the manner re-
quired by law for non-resident rlefendants; that the 
said Henry Smith and T. S. Gibson, Trustees, and George 
W. Gibson be enjoined ~nd restrained from selli~g or offeJ;-
ing for sale the lands mentioned in the deed of trust dated 
October 31,. 1923, aforesaid, on December 5, 1925, or on any 
other date until some future time fixed by the Court; that 
the said Mabel M. Ely as devisee and executrix of the said 
estate of Marion 'r. Ely, deceased, be also enjoined and re-
. strained from selling or disposing of any of the property, 
.real or personal, legal or equitable, of which the said Ely 
.died seized and possessed, until she shall have· executed· ·a 
good and sufficient bond, with good and approved surety on 
her bond, before this Court of the Clerk of this Court; that 
the debts due by said Marion T .. Ely, deceased, be ascer-
tained, to whom such debts are owing, the amounts thereof, 
how evidenced, how secured, their relative priorities, the as-
sets of said Marion T. ·Ely be . marshalled, what real estate 
the said Ely owned at the time of his death, the value thereof, 
where located; that your orator's interest in said lands of 
said decedent be laid off to him by partition; that a reason-
able and proper fee be allowed by the court to the counsel 
of your orator for their services in instituting and prosecut-
ing this suit for your orator and all other creditors of said 
Marion T. Ely. to ·be paid out of the proceeds of said estate 
or at least by other creditors of said Ely; that this bill be 
treated as a general creditor's bill that all proper orders of 
reference be made; and tha.t such other, further and g·eneral 
relief be granted your .orator as the uature.of his cause may 
re9.uire, or to equity may· seem meet. 
May proper process issue. etc. 
And your orator '\\ill ever pray, etc. 
[11] B. F. KINCAID, 
PENNINGTON & PENNINGTON, p. q. 
State of Virginia, 
County of Lee, to-wit: 
By Counsel. 
This day personally appeared before me, E. vV. Pen-
nington, attorney for B. F. I(incaid, complainant, in the 
. foregoing bill against George W. Gibson and others. and 
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. made oath tha~ all the foregoing facts contained and set 
forth in said bill, in so .far as stated on his own knowledge, 
are true, and in so far as upon information, he believes to 
be true. · 
Given under my hand this November 19, 1925. 
Endorsed on back 
Filed November 25, 1925. 
J. ·W. Smith, Clerk. 
[12] THIS INDENTURE, (~1:0RTGAGE), made this the 
23 day of November, 19231. between Marion T. Ely 
and his wife, Mabel M. Ely of the first part, and B. F. Kin-
caid of the other part. "\Vhereas, the said Marion T. Ely 
stands indebted unto the said B. F. Kincaid as surety and 
certain writing obligatory, under his hand and seal~ and 
bearing even date herewith a.nd on other written obligatory 
instruments, and is to go on certain other writing for bor-
rowed money in all the sum of Nine Thousand Dollars ($9,-
000.00) for one and two years time from this date of which 
a p~rt of this sum is. secured by a deed of trust on certain 
lands and personal property located in Lee Qounty, Virginia, 
the said trust deed is of record in the Clerk's Office of Lee 
County, Virginia, and reference is here made to said deed of 
· trust, and the said property is here included in this mortgage 
together with other property hereafter described, and also 
.a fifty-acre tract of land o"rned hy Mahel ~[. Ely, hereafter 
described. 
The said Marion T. Elv and Mable M. Elv binds them-
sel~es to pay all or any pa~t of said Nine Tho~sand Dolla~s 
that the said B. F. l{incaid is surety on or for borrowed 
money advanced as evidenced by certain writing, at the end 
of two years from this date together with 6 per c.ent interest 
.from the date of payment that the said B. F. Kincaid has 
paid or might he called upon to pay for said Marion T. 
Ely. 
No,v, this indenture witnesseth, that the said Marion 
T. Ely and Mable ~L Ely, as well for and in consideration· of 
the aforesaid debt and surety of $9,000.00 and for the better 
securing the payment thereof, with interest and cost, unto 
I 
the said B. ·F. Kincaid and his assigns, as of the further 
sum of one dollar to him in hand paid by the said B. F. Kin-
caid, at and before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, doth grant, bar-
gain, sell, release, and confirm unto the said B. F. 
[13) Kincaid, his heirs and assigns, all that certain tracts 
.. or parcels of land, or the interest and no more, that 
the said Marion T. Ely a.nd Mable M. Ely has in and to said 
lands and property, situated and lying in Lee County, Vir-
ginia, anq Bell County, l{entucky, known by the name of the 
Thomas Ewing 50 acres by estimation, be the same more or 
less bounded as follows, to-wit: Beginning at a white oak 
corner Arch Thompson and others, thence with Hoskings and 
P. M. Ball lin~ to R. H. Crockett line, thenee with Crockett 
line to W. M. Crockett land, and with same to W. A. Ely 
land, thence with W. A. Ely and Crocketts and Dollie Ely 
line to· the beginning. 
Second Tract Marion T. Ely interest in this tract. 
Beginning at a rock corner to H. B. Crockett land, thence 
with same to a stake in the line of Wm, Crockett, thence with 
;w m. Crockett line to .a stake a corner of Dollie Ely land, 
thence with said Ely line to a rock corner of the same, thence 
with said line to the beginning, containing by estimation in 
al112 1-2 acres be the same more or less. 
'Illiird Tract, all of said ~!arion T. Ely interest in this 
tract of land containing by estimation 65 acres be the same 
more or less, lying and being on the south side of the Pike 
Road and bounded by the lands of Smith Bailey, and Frank 
Martin on the west, and by the H. B. Crockett heirs land 
and Dollie Ely land on the east, and by the Crocketts heirs 
land on the North. 
The fourth tract lying on the north side of the Pike 
road from trnct No. three, all of Marion T. interest in and 
to this tract of land containing by estimation 200 acres be 
the same more or less and described as follows, to-wit= 
Bounded by the lands of Smith Bailey on the South and on 
the West by the lands of S. E. Thompson, heirs, and G. W. 
Gibson land, .and on the North by the lands of G. W. Gibson 
and Harrett Fulkerson, and on the east by the lands of W. A. 
Ely and the lands of H. B. Crockett heirs. 
The fifth tract all Marion 'r. Ely interest in and to the 
lands of H. B. Crockett heirs land and reference is 
[14) here made to the deed of Maggie Mae Hill for her un-
divided interest in and to said land which deed is of 
record in the Clerk's Office of Lee County, Virginia, for de-
scription and location of same. 
It is understood that the G. W. Gibson deed of trust is 
superior to this mortgage and also the deed of trust to B. F. 
Kincaid and reference is made to· them which is of record in 
ahe Clerk's Office of Lee County, Virginia, on a· part of this 
land and that interest as to said deed of trust .is excepted 
to this instruments with this exception that the B. F. Kincaid 
deed of trust is to be extended for its operation for two years 
longer from this date. 
Sixth, tracts or parcels of land located and lying and be-
ing in Bell County, Kentucky, on Pine Mountain, and Fork 
Ridge, a part of Log Mountain, containing by estimation 450 
or 500 acres be the same more or less, all the undivided inter-
est of Marlon T. Ely which is about one-third of said land, 
and·reference is made to the grants of N. B. James of record 
in the County Clerk's Office of Bell County, Kentucky, and 
in the land office at Frankfort, Kentucky, and to the deeds 
of the heirs at law of the late ·N. B. James for this land to 
B. F. Kincaid and from B. F.. Kincaid to Franklin Mason; 
Martin Head and M. T. Ely and said deed or of record in the 
County Clerk's Office at ·Pineville, Bell County, Kentucky, 
for description and location for this last named boundry of 
land. 
Seve!,. h, c 11 of ~I ·p·io,, '1' bly office fixtures, books, fur-
niture and supplies of all description and kind, and all farm-
ing to~ls and machineries and kind he now has on his farm, 
all horses and mules and cattle and hogs and on about 30 
head of cattle that said Ely is to buy this winter to grass and 
hogs to feed. It is understood that the B. F. Kincaid deed 
of Trust on the persmial property is to remain in full as given 
and remain in force a:nd this is not a 'vaiver of the same. 
The !=:aid ~[arion T. Ely anrl Mable Elv is to re-
[151 main h1 Possion and control of this laud and propert~,. 
and to keep the taxes paid un and have their support 
and living from same and to p:,ty the labor expens~s out of 
the profits of same and the surplus is to go if any on the in-
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. debtedness of the Deed of Trusts and this Mortgage .. 
And the said Marion T. Ely and Mable M. Ely for them-
selves and their heirs doth covenant and agree ·with the said 
B~ F. l{incaid his heirs and assigns, that the said ~!arion T. 
Ely and Mable M. El~. and their heirs will forever warrant 
and defend the title to the said tracts or parcels of land, as 
to their interest only, with its appurtenances unto the said 
B. F. Kincaid and his heirs and assigns, free from the claims 
of all persons whatsoever; Provided ahvays, nevertheless and 
upon conditions, that if the said Marion T. Ely and his wife, 
Mable M. Ely, their heirs and assigns, shall well and truly 
pay unto the said B. F. Kincaid or his assigns, the afore-
said debts and surety of $9,000.00 on the day here-
inbefore mentioned or before and appointed for the 
payment thereof, with interest for the same, with-
out fraud, defalcation or deduction, and the exact 
amount paid out or secured by Kincaid, then from thence 
forth as 'vell this present indenture, and the estate and prop-
erty hereby conveyed and granted, as the said recited writ-
ing obligatory, shall cease, determine, and become absolutely 
null and void to all intents and purpose, anything hereinbe-
fore contained to the contrary, in any wise, notwithstanding. 
·Witness our hands and seals of the parties the day and 
year first above written. 
Marion T. Ely. 
lVIable ~I. Ely. 
State of Virginia, County of Lee, to-wit: 
I, Henry Smith, a Notary Public in and for the County 
of Lee and State of Virginia, do certify that Marion T. Ely 
and his wife, Mable M. Ely, whose names are signed to th~ 
'vriting above, bearing date on the 23 day of Novem-
[16] ber, 1923, have aclmowledged the same before me in 
my county and state aforesaid.· 
Give~ under my hand this the 23 day of November, 
1923. 
1\fy commission expires on the 6th day of June, 1925. 
(SEAL} Henry Smith, Notary Public. 
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State of Virginia, County of Lee, Set. 
I, Henry Smith, a Notary Public in and ·for the State 
of Virginia and County of Lee, do certify that this instrt~­
ment in writing, hearing date on the 23rd day of Novembm·, 
1923, from Marion T. Ely and wife, Mable M. Ely, and wliJse 
names are signed to this instrument, was this day produ~P-d 
to me by the parties, who acknowledged and delivered tlw 
foregoing to be their act and deed. 
Given under my hand and seal of office, this the 28th day 
of November, 1923 .. 
1\fy commission as Notary Public expires on the 6th day 
of June, 1925. 
Henry Smith, Notary Public. 
In and for Lee County, Virginia. 
(SEAL.) 
.., Virginia, Lee County, to-wit: 
In the Clerk's Office of Lee County, on the 30th day of 
November, 1923, this deed of trust was presented, and, h~­
gether with the certificates annexed admitted· to record an<.l 
indexed. 
'reste: .T. ~f. Smith, Clerk. 
By 0. D. Walton, D. C. 
D. B. 65, P. 5. 
State of l{entucky, County of Bell. 
I, Henry Broughton, Clerk of the County Court in P.~t.·l 
for the county and state aforesaid, certify that the foregohtg 
mortgage from ~!arion T. Ely and wife, to B. F. Kincaid, w··-l.., 
this day lodged in my office for record\vhereupon, the samo 
together with this and' the foregoing certifi~ate have been 
duly recorded in Mortgage Book 2, page 123. 
Witness my hand this the 3td day of December, 1923. 
Mortgage Book 2, page 123. 
H~nry Broughton, Clerk. 
By Rose Broughton, D. C. 
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ANSWER OF GEORGE W .. GIBSON .AND HENRY' 
[18] SMITH AND T. S. GIBSON, .TRUSTEES. 
B. F. Kincaid, ........................ Complainan~ 
V s. In Chancery. 
George W. Gibso~, et al, . . . . . . . . . . . . . . . . . . . . . . Defend". r~ts 
To the Honorable E. T. Carter, Judge of the Cir.~ait 
Co~rt of Lee County, Virginia: 
The answer of George W. Gibson, and Henry Stnith aud 
T. S. Gibson, Trustees, defendant.s, to a bill of complaint ex· 
hibited against them and others, in the Circuit Court of [Jt~("!' 
County, Virginia, by B. F. Kincaid, complainant . 
• 
Respondents reserving to themselves the benefit nf 'til 
just exceptions t<? the said bill, for answer thereto, or. to sc) 
much thereof as they are advised that it is material they 
should answer, answering they say: 
r. 
• 
That they understand it to be true that the saicl J\fari<•n 
T. Ely departed this life, testate, in Lee County, Vir~~i.nia~ (:n 
the 6th day of November, 1925. 
II. 
That they suppose it to be true that the will of i.hP. ~:tid 
M. T. Ely disposed of his estate as set forth in complainant'& 
bill. 
III. 
That the allegations of complajnant 's bill as to thA prt)-
bate of the said wili, and qualification of Mabel ~L 1~1~· us 
Executrix are true. 
IV. 
That they believe the allegation of complaint's hill cryn-
tained in . Paragraph IV of his bill are substantially true:. 
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That it· is true that the said M. ~P. Ely, Mabel ~f. 
(19] Ely; Martha· M. Ely- and: Laura Ely, did, on the ~l~t 
day of October; 1922; execute a· deed- of trust "~~h~rl~by 
they conveyed to. your respondent's. HPnry Smith and T ~ S. 
Gibson, Trustees, upon: two tracts -of land; one said to eonb1i.t 
200· a~res, and the other 65 acre~, lying in Lee County, Vir-
ginia, to· secure th~~paym·cnt: to your· respondent: the·surn o.f 
$12,000.00, with interest thereol1; payable annually ftom· tht~ 
date of said deed: of trust,. and· rospondents· suppose-the ef·.py 
filed with said complainant's bill is a true copy of.: the :-Odid 
deed of t-rust as· same· appears on the-records in the Cierk's 
Office of Lee County, Virginia. 
\71. 
That it is true that the debt of $12,000.00 secured by the 
said deed of trust became dpe on October 31st, 1925; th:!t the 
said $12,000.00·and the :whole of the interest. thereon. was. due 
and.·unpaid to your resnondent, Geo. •W: Gibson, at tht: dtltc 
the said P.rincipal sum became due.; that it is true that Y' ·u t· 
respondents, the trustees in said deed: of 'tr.ust; after the~ ~aid 
debt became due upon the request of the said Geo. '\V. GiL-
son, did advertise the said land or so much thereof as tnight 
be.necessary to pay said debt; interest, taxes and cost~ and 
commissions of sale, for sale pursuant to. the terms of. j ho 
said deed of trust. That said the advertisements. of sali.~ W'l~~e 
prepared and posted on the 2nd day of November, 192!1, nnu 
before the death of the said Marion T. Ely. 
VII. 
·Your respondents are not advised as to whother. '\fa r·ir'n 
T. Ely was sole principal, in the said debt of $12,000.00 as 
secured by said deed of trust, or as to what the relation~ hip ,,f 
the parties were in regard to··the ~aid debt, and he is not ad-
vised as to how the said parties hold title to the lmuls 
[20] conveyed. to the said Trustee in· the said· deed~ of.. trust, 
but he was advised that grantors in said deed of trust, 
either all' or some of them had good·tit1e to the snid lam I, owl 
had good right to execute said deed of: trust to secure Sc\iu 
debt, which debt was further evidenced by a note signe?d h~· 
all· the said parties grantors in said deed of trust, a N'PY of 
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which note is herewith filed as part hereof marked "Exhibit 
G. W. G. Note.'' And respondents state further in cnuHuc-
. tion with this ~atter that the money which he loaned f u Sea iJ 
Elys and which is evidenced by the said note and secnr(H 1 "ly 
the said deed of trust to said Smith and Gibson Trusl~ee~. wa& 
procured for the purpose and used to pay off a deed 0i trust 
debt then against the said lands, and which was due anli had 
to be paid at the time your respondent, George \V. Oihson, 
let them have the said $12,000.00; and your :r~sponcteut~ nrc~ 
uot advised as to who owed the debt which was discl•.arged 
and paid off by the said money so procured from youT :~c~­
spondent, G. W. Gibson. 
VIII. and IX. 
That respondents are not advised as to the debts which 
may be owing by the said M. T. Ely to the complain~nt, nu i 
they are advised that there is really a great deal of doubt a:; 
to just how much may be owing by the estate of the said FH~r 
to said complainant, but respondents state that they ha.ve 
no particular interest in just how much may be owing hy 3cncl 
estate to said Kincaid on any account, so long as your r(•-
spondent, Geo. W. Gibson, has a lien upon the lands cl<.:-
scribed in his said deed of' trust for the security of the p::ty-
ment of his said debt, interest and costs, and respondent doc~-; 
claim to have a lien prior to all other liens against said .land 
. for his said debt. 
[21] X. 
Rcspondtmh: know nothing "rhaf(\,·pr about s~d<.l l\J. ·r. 
Ely, havlng had his said Jancls surveyed, and does not· Ct>Il-
sider that n1attcr maierial. 
XI. 
Respondents know nothing whatever a~ to purclm:w 0f 
Jands· made hy sai<l ~omplftinnnt from SHid 1\Iartha ~L J;:iy, 
bJlt if by said alleged de·ed said complainant claims tith\ to 
any of tlie lands included in this deed of trust from said 
Elys to said Smith nnd Gibson, Trustees. then respenclonts, 
claim that the lien of said deed of trust stand first m order 
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. of priority to any claim so acquired by said Complainant, 
·that said complainant had full notice of said deed of trust, 
and that the said deed of trust \Vas recorded in the Cc•unty 
Clerk's Office of Lee County, ·virginia, prior to the execu'ion 
of any deed by the said Martha M. Ely to said complain~nt. 
XII. 
Respondents do not feel it necessary or proper for thNn 
to answer this paragraph of said bill. 
XIII. 
That respondents .suppose it to be true that since the 
execution of the snid deed of trust to Henr.y Smith and T. 
S. Gibson, Trustees, a number of judgments hav.e been ren-
dered against the said M. T. Ely, ·which are liens on the land$ 
owned by said Ely, subsequent in priority to the lien of sait.l 
deed of trust. 
XIV. 
That it is true that there has never been any partition 
of said_ lands, and while your respondents do not admit that 
it is necessary that this should be done before a sale 1utder 
·the .said deed of trust to Smith and Gibson, yet they have no 
. objec.tion to permitting the same to be done. 
f22] XV. 
R.espondents sav thai. the said deed of trust to said 
Smith and Gibson. Trustees, to secure to said G. Vl. GihRolj 
said $12,000.00 with its interests, etc., \Vas taken in good fai~ h, 
for cash advanced and naid to the grantors in said dncd of 
trust, and respondents do not doubt that they-had a rig-ht t~ 
have said dcerl of trust executed in accordance with its term~. 
At the time the said lands were advertised for sale the ~ni•l 
~I. T. Elv was living: and vour resnonclents has no wav of 
knowing he would die before the date fixed for the salP. ·· At 
the time vour resoonrlentR took said deed of trust there wer(• 
no other liens against said land, and respondents do not ad- · 
mit that Raid parties hy their nets eoul~ afterwards et·c~?.t·~ 
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a· condition which lessen~ his--security under ·said. deed: of trust, 
Qr: the celerity,with which· he·might. have' saidrdeed of t-ru:it 
executed and money collect~d: by a. sale·pursuant· to the tenns 
of his =WTitten contract 
However; since the death· of~ the said Marion· T. Ely, and 
since other subsequent lieno;rs ~eem to feel that an ascertain-
ment of all liens before sale will result in making the lands 
bring a better price, your respondents have no objections to 
having said liens ascertained and· the sale· made made· by the 
order .of the Court, so long as all the rig·ht' of:respondents:ure-
properly protected in the premises. 
Respondents says that they arn n.dvised· that it is l.i'l"f» 
that the suid· Mable M. _I.Jly has: been allowed. to qualif~· as 
E·xecutrix· of tlie estate of M: T: Ely, deceased, witho11t: se-
curity on her bond' and. they- think it is proper under the cir-
cumstances of this case that she should. be· required; to 
[23] give proper security on said bond, and that the prop·· 
erty should be held and· sold as required by law·. 
XVII. 
R.espondents sux. that they. know nothing of. the deed 
which has been. made, if any has been made, from. said l.tuu·a 
Ely to said M. T. Ely for 20. acres of land, but respondcHt~ 
say that if this 20 acres is any· part of the land conveyed by 
the said deed of trust to said- Smith and Gibson, Trus-tno:-t~ 
then that the same is void insofar as the rights of re~pon­
dents under said deed of trusf are concerned. 
XVIII. 
Resppnd~nts. suppose that it ·is true that com'[)lainant has 
listed' for tRxation the obligations which· he. holdEr against: th(~ 
said M. T. Ely. 
XIX:. 
Respondents suppose it is true that the saicl Isham El~ 
is a non-resident of the State of· Virginia. And.heJs an:infant 
under the age of, hyeuty-oue years. 
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XX. 
Respondents will now show your Honor that it is prG. 
vided in the said Deed of Trust from NL T. Ely et al to Henry 
Smith and T. S .. Gibson, Trustee, that the debtor shall puy 
annually the interest on the said $12,000.00, but this the said 
M. T. Ely, Laura Ely, Martha Ely and Mabel M. Ely failed 
and refused to do, so that every annual payment of intereHt 
on the said $12,000.00 debt is still owing and unpaid as well 
as the principal thereof. And in addition to this· the said 
owners of the said land failed to pay the taxes on· the same 
for the years 1922 and 1923, and "rould not pay the 
[24] same, and to protect his interests therein, respondent, 
G. W. Gibson, had to pay the taxes for the said yeara, 
amounting in the aggregate to $352.16, of 'vhich $185.55 wu~ 
paid ·Nov. 1st, 1922, and $166.66 was paid on Nov. 26, H)23, 
and which amounts have not been repaid to ·your said re-
spondent, and he yet holds the said tax tickets for the same, 
and this sum your re~pondent claims also to be a "prior lien on 
the said lands, which should be paid to. your respondent, with 
interest from the time of such payments, along with the prir~.. 
cipal and interest of his said original debt. 
XXI. 
Respondent Geo. W. Gibsoi1 further says that the note 
which evidences said $12,000.00 de~t, a copy of which has he<~u 
filed herewith, provides that if said note is not paid at mn. 
turt.i.ty and is placed in the hands· of an attorney for collPc-
tion, that the makers thereof will pay a further snm of tO 
per cent for attorney's fees, which may be added to ancl ho-
eome a part of anY judgment rendered upon said note, niHl 
respondent, Geo. \V. Gibson, alleges that said note was w,t 
paid at maturity and that he has b~en forced 'to plac(' the 
same in the hands of an attorney for collection, and 1itat 
ther~fore he iR entitled to recover of the said 10 per ceJit at-
torn.ev 's fees, and l1e asks that sairl attorney's feeR he 1le-
clared to he a nart of the said deht so seenrcd hv the :-:ai(l 
deed of trust to Smith and Gibson, Trustees, and a lien of 
like priority therewith, and also that judgn1ent. be rendtn·t~d 
in favor of said respondents against the makers of said note 
for said atttorney's fee·; that his said debt of $12,000.0(• ~o-
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gether with its interest and the said taxes so paid by respc,r:-
dent, together with interest from time of payment, and the 
said attorney's fees be declared to be a first lien on the :-;aid 
lands, and that judgment be rendered in favor of respondent, 
George W. Gibson, against said Mabel M. Ely, administrator 
of the estate of ~L T. Ely, and also in her own right, 
[25] and Martha M. Ely, Laur~ Ely Ellenburg for the san.t•?. 
And now having fully answered the said bill in ~I) 
far as they are advised that it is material that they should 
answer the same, respondents pray to be hence dismis::,"..I 
with their costs. 
PENNINGTON & CRIDLIN, 
HENRY SMITH, 
T. S. GIBSON, 
GEORGE W. GIBSON. 
Trustees. 
By Co.unsel. 
· .i\.ttys. for Respondents. 
Endorsed on back: 
Filed Jan. 6, 1926 . 
. J. ~· Smith, Clerk. 
{26] IN THE CIRCUIT COURT OF LEE COUNTY, Vff·~­
GINIA. 
B. 1{. l{incaid, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Complainant 
Vs., Answer of lVIabel 1\L Ely in her own right aud ag 
Executrix. 
George W. Gibson, et als .................... Defenda11ts. 
The ans·wer of Mabel l\L Ely in her own rig-ht and as 
Executrix of the· last will and testament of the late l\tarir, r1 
T. Ely, deceased, to a bill of complaint filed against hc~r anJ 
others in the Circuit Court of Lee County, Virginia, hy ~t 
F. Kincaid, complainant. 
This respondent, both in her own right and as exPc~1h·ix 
of the last will and testament of 1\L T. Ely, deceased. rn ..... rv 
ing to herself the benefit of all just exceptions to thP. said 
bill of complaint for answer thereto, or so much thereof as 
she is advised it is material to answer, answers and say~·~ · 
That it is true ~I. T. Ely died on the date mentioned ir1 
paragraph· I of said bill, and the allegations cont~ihed in 
paragraph II, and III are tn1e so far as your respondent is 
advised. It is also true that M. T. Ely was the owner (,f 
certain real estate and personal property as set out in para~ 
graph IV of said bill of complaint. It is also tn1e that the 
said M. T. Ely and your respondent inlier own right and that 
said Martha M. Ely executed the said deed of trust for the 
benefit of the said George W. Gibson, as set out in said hill 
of said complainant. · 
Your respondent does not know who was the principal 
debtor in. the note and deed of trust mentioned in parag,~nph 
VII in said complainant's bill, and she neither admits nor de-
nies the said allegations, but calls for strict proof of smn(l, 
but she denies that Laura Ely Ellenburg owned any -po.rt of 
the 65-acre. tract set out and described in said paragr:1ph 
VIII in said bill. 
[27] The respondent does not lPlOW whether or not tl1e 
said M. T. Ely was indebted to the said complainalit 
in said bill in any sum, and upon this alleg·ation as well aq all 
other allegatio]ls in said bill by said .complainant, she '.u~ks 
for strict proof of the same, but she does deny that ~aid 
~f a'rion T. Ely owed the sum of $7 ,000.00, or anything H ke 
that sum upon the date alleged in said bill. 
Your respondent says that it is true that she joinerl. with 
her husband, the said Marion. T. Ely, in the said deed ·of' 
trust set out in paragraph IX in said bill of complaint. hnt 
that this deed of trust or mortgage was to merge the ~aid 
$7,000.00 deed of trust mentioned in said bill of complaint. 
Your respondent says that the said M. T. Ely cUd n'>t 
owe the said complainant the said sum of $8,593.44 on the 
8th day of Decemher, 1923, or anything· like that sum, but that 
on the 8th day of December, 1924, the ~aid Marion T. 8ly :P''l 
the said B. F. l{incaid, complainant, made out a statetnP~l~. 
of their affairs sho,ving the amount then due to be not mi.-.r~..~ 
than $6,305.00, and that since that time the saiil Ma l'ion T. 
]iJly has turned over t.o said B. F. Kincaid live stock, tn•Htc~·, 
notes and other evidences of debt, which shohlrl be crediiNl 
on said amount claimed by the said B. F. l{incaid. 
"X"our respondent states that the said complainant lws 
not ~rive11 the said 1\f. ~P. FJI~· the credits on said deed of t.nu~t 
to which he is entitled, and that she here alleges thnt said 
B. F. Kincaid under the law is required to make a fnil ancl 
~---------- --------- --
-!0 
complete accounting· ol~ all the payments made· to. hiln hy 
the said M. T. Ely or any one for him, and that he should r}e 
.required to make a complete and full statement o,f ev~ry •JlJ .. 
ligation of the said ~I. T. Ely made to the said B. F. 
[28] Kincaid, or whatsoever character, and she here state.;J 
that upon a fah and full accounting of all the trans-
actions between the said B. F. Kincaid and the said M. T. 
Ely, deceased, it will be shown that the said M. T. Ely at the 
time of his death did not owe the said sum alleged by said 
complainant in his said bill. 
Your respondent denies tl1at the said complainant has 
paid out any money as surety or accommodation endorser for 
the said M. T. Ely as set out in bill of complaint in para-
graph XII, but that the said M. T. Ely paid to the said B. 
F. Kincaid the sum of $3,,300.00, for which the· said B. E'. 
Kincaid did not give him credit, and. admitted that fact iu 
the presence of witnesses prior to the death of the said }.f. 
T. Ely. 
Your respondent denies that the said Martha 1\L J~ly 
owned a one-half undivided interest in the lands of whioh 
the said R. B. Ely died, seized and possed, which. was fornwJ~. 
ly in the name of ]\tf. T. Ely and Martha. M. Ely, containiJJg 
about 200 acres, but that the said Martha M. Ely had ~old 
her one-half undivided interest in and to the said land~ t,, 
. the said Marion T. Ely under a written agreement, and· t1utt 
the said B. F. Kincaid kne'\v that said Marion T. Ely was tho 
owner of said one-half undivided interest in said land-:; 'lt tJH~ 
time he took the deed from the said Martha M. Ely, as tbe 
said B. F. Kincaid at the time he went to, Knoxville, ~ <'nn .• 
t.o negotiate the purchase of said tract of land from tho :-:aid 
·Martha M. Ely had at l~ast two receipts for money lJttid fm· 
said land or on the purchase price of said land under ~:,i.d 
written agreement. Your respondent says that she is l!<Jt 
fully advised as to the exact amount the said M. rr. l!H~: had 
paid the said ~{artha M. Ely on the purchase pr-ice nf said 
tract of land, but tha.t it was ·considerable, and tbat upnn 
an accounting under the decr,ee in this ca~se, shP. as exec· I'-
trix and under own right is entitled to a lieu against the so· 
called interest of the said l\Iartha M. Ely for the amount 
paid by said M. T. Ely to the said Martha M. Ely o'n ~ ~1~ 
purchase price .of said tract of land, and that said land should 
be charged ·with the amount so paid with interest. 
\ 
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Your ·respondent states· that she is the sole benefic.im·~~ 
of the said M. T. Ely under his last will and testamenr, , ud 
that she is entitled to have all just credits for payiD.ents 
made to the said B. F. Kincaid on said obligation of ·her-
self and the said ~I. T. }Jly, ·and that the lands of -the said 
Martha M. Ely on the purchase price of said tract of land. 
And now having fully answered the complainant's hill, 
and hereby denying all allegations in said bill not hei·ein-
before admitted or denied, this. respondent prays to be hem~e. 
dismissed with her reasonable costs in this behalf~ 
MABEL M. ELY, 
MABEL M. ELY, 
Execu~rix of M. T. Ely, Dec'd. 
LLOYD M. ROBINETTE, p. d. 
Endorsed on back: 
Filed Marc~ 10, 1926. 
J. W. Smith, Clerk .. 
[30] IN THE CIRCUIT COURT OF LEE 001JNTY, VIU-
GINIA. 
B. F. Kincaid, ............................. Complainant. 
V s., Answe~ of ~Iartha M. Ely and Laura Ely Ellen-
burg. 
George W. Gibson, et als ...................... Defendants 
The joint and separate ans"rers of ~fartha 1\f. Ely and 
Laura E. Ellenburg to a bill of· complaint exhibited against 
them and others in the Circuit Court of Lee County, Virginia, 
by B. F. Kincaid. 
These respondents,· reserving unto themselve~ all juRt 
exceptions to said bill of ·complaint, for answer thereto, or tn 
so much thereof as they are advised that it is material tl,n1 
they make answer, answer says: 
I. 
That so far: as they are informed the statements and al-
, legations contained in Sections I to IV, inclusive, of said bill 
of complaint, are correct. 
r -- -
IL 
That it is true, as alleged in Section V of said hili ot 
complaint, that these respondents, responding Laura Ely El-
lenburg. under her maiden name of Laura Ely, joined in a cer-
tain trust deed dated October 31st, 1922, to I!enry Smith and 
T. -S. Gibson, trustees, conveying unto the said trustees the 
lands mentioned and described in said trust deed to securt~ 
a debt of $12,000.00, due to one George W. Gibson, with inter-
est thereon payable annually but respondents here allege that 
they received no part of this said sum of $12,000.00, repre-
senting this indebtedness, nor did either of them receive any 
part thereof, either directly or indirectly, and that the snid 
indebtedness represents. a loan made by the said Gibson to 
].{arion T. Ely, now deceased, in his life time, and for the 
personal use and benefit of the said Marion T. Ely, deceased, 
and that these respondents 'vere sureties only to the said 
Gibson, and executed the note and trus~ deed to the sat(i 
Gibson in the capacity of sureties only. 
III. 
That the statements and al1egations in Section VI or 
said bill of complaint are correct in so far as these respon-
dents are informed. · · 
IV .. 
That it is correct, as stated in Section VII ot the Raid 
bill of complaint, that Marion T. Ely, deceased, was the prin-
cipal debtor to the said George Vl. Gibson for his said debt, 
and that these respondents '"'ere sureties only for the pay-
ment of said debt; and that it is true, as stated, that at the 
time of the execution of the trust deed mentioned in Sectio-n 
VII of said hill of complaint that respondent Martha M. Ely 
owned an undivided moiety in a part of the lands therPin con-
veyed, .and also her dower rights as widow of R. B. Ely, do-
ceased, in the remainder of snid lands, but that respondent 
Laura Ely Ellenburg, had prior to the date of said trust 
deed, conveyed to Marion T. Ely, deceased, the tract of land 
mentioned as containing 20 acres, and included in the tract of 
200 acres mentioned in said bill of complaint, and which tract 
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of land so conveyed was thought at the date of the convey-
ance aforesaid to said lVIari.on T. Ely, deceased, by both said 
Marion T. Ely, deceased, and respondent, Laura Ely Ellen-
burg, to contain 20 acres. 
[32] v. 
That so far as these respondents are informed the state-
ments contained in Sections VIII, IX and X of the bill of 
complaint are correct. · 
VI. 
That it is true, as alleged in Section XI of the said bill 
of complaint, that on or about the 14th day of January, 1924, 
respondent, Martha M. Ely, by her deed, conveyed to said B. 
F. Kincaid her interest in the five tracts of land mentioned 
and described in said deed in consideration of the sum of 
$1,800.00, but respondent, Martha M. Ely, alleges that only 
a small portion of this consideration has as yet been paid to 
l1er, and that she now holds the promissory note of the said 
Kincaid, dated ,January l~th, 1924, for the sum of $1790.00, 
bearing interest from its date, subject to the following cred · 
its only, to.,.wit: Credit $107.40 as of Jan. 12th, 1925, to pay 
interest to Jan. 12th, 1925; credit of $53.70 as of July 12, 1925, 
to pay interest to .July 12, 1925; and a credit of $60.00 as of 
Nov. 6th, HJ25; that, less credits named, the whole of said 
note is still unpaid and due and owing to respondent, ~Iartha 
·M. Ely, together with an attorney's fee of 10 per cent, as 
said respondent has been forced to place said note in the 
hands of an attorney for collection, and said note by its ex-
press terms provides that the makers, endorsers, sureties and 
guarantors thereon agree to pay such an attorney's fee, pro 
fided the same is placed in the hands of an attorney fo.~ t:ol-
lection. 
VII. 
That so far as these respondents are informed the stah\-
ments contained in Sections XII to XVI, inclusive, of said 
hill of complaint are correct, as are also the allegations con-
tained 1n Section XVIII and XIX of said hill of· com-
plaint. 
[33] That these res.pondents 'are reliably informed -and 
advised that The First State Bank of Rose Bill, ·vir-
ginia, through its cashier, :hlr. Henry Smith, has· presented 
and filed before the Special Commissioner, W. L. Davidson, 
who is taking the account in .this cause, a note for the sum 
of $1,200.00, purporting to be executed by Mabel M. Ely to 
the said Marion T. Ely, deceased, for a part of the ·deferred 
purchase price of a tract .of land located near Ros-e Hill, Lee 
County, Virginia, sold and conveyed by said Marion T. Ely, 
deceased, to the said Mabel M. Ely, and which said note pllr-
ports to be endorsed by these respondents as ·M. M. Ely and 
Laura Ely. Both these respondents here allege and state 
that neither of them sign~d or executed this note in any ca-
pacity whatsoever~ nor did either of them authorize any one 
else to so sign .or execute this note for them, or for either of 
them, and they both deny any liability whatsoever ·by reason 
·of :said note, .and alleg·e that they did not 1mow that It was 
·claimed that either of them executed this note in any capacity 
until long after the date of this· note. 
IX.· 
Respondent, 1[artha M. Ely, states that sl1e is the owJ1e1· 
..in fee simple of .a small tract of land in the Rose Hill Magis-
terial District of Lee County. Virginia, on the south side c}f 
the Pike road leading from Rose Hill, Va., to Middlesborc., 
Ky., on which she resides, containing something like four 
acres, and which was conv~yed to her on the 8th day of Sep-
tember, 1906, by J. W. Ely, and Sallie, his wife, by deed re-
corded in Lee County, Va., D. B. No. 44, .at p~ge 586, and 
which is described in said deed as follows, to-,vit: 
"Beginning at the corner of H. B. Crockett land at the 
main road and runs with said road east to the corner .of ~ 
lot of James Elv and with James' lines to the corner of the 
c~aig line, thenc"'P- we~t t.o a rock on H. B. Crockett line, 
thence to the beg-inning at the main road.'' Respon-
-[34] dent, Martha 1\1. "Ely. states that she is informeq that 
this tract of land is claimed to be included in the lands 
conveyed in the George ~w. Gibson trust deed aforesaid, but 
that she doesn't admit that it is included, or that it was 
intended to be so inchtded; and if, by any chance, it is so in-
45 
·eluded, that the said Martha M. IDly is -only surety on the 
:note held. by the said Gibson, ans that the ·said Gibson's intst 
deed embraces ·and includes other valuable 1ands that were 
··owned hy t-he ·said Marion T. Ely, deceased, and -that thes~ 
lands are umple, in the opinion of this respondent, to satisfy 
the debt -of· the said 'Gibson, and that this respondent is ad-
vised that she is entitled to have the said ·Gibson first ·ex:hanst 
the )ands of tbe said Marion T. Ely, deceased, before. selling 
the tract of land aforesaid owned by respondent, and this she 
asks that •the said Gibson ·be required to do, and asks that ·her 
answer, if necessa-ry, be treated as ·a cross..:bill to the ·extent 
that she seeks this relief. 
X. 
Respondent, Laura Ely Ellenburg, states that it .is true, 
-as stated in Secti0n XVII of the bill of complaint, that she 
conveyed to her b:rother, the said Marion. T. Ely, in his life 
time .the tract of land conveyed to her by her father, R. B. 
Ely, and which she and the said Marion T. Ely, deceased, at 
. :the time of the conveyance to said Marion T. Ely:, thought 
.contained o:nly 20 acres ·and that she retained a vendor's lien 
in her said deed to secure the payment of .a purchase .. money 
note for the sum of $1,300.00, dated Oct. 2.7, 1922, .and which 
note she at one time placed in the hands rof .her attorn~y f0r 
collection, and which .note she afterwards ·sold .and assigned 
to B. F. Kincaid, respondent, .states that she :assigned said 
note without recourse on herself, and the a-ssignment Uipon 
· said note shows this, ·and she does not under.take .to 
:[35]say what the \equities of the said J{incaid .are as the 
holder of this note as between him and other lien credi-
tors of said Marion T. Ely., but presumes that .this is a ques-
tion for the Commissionet· .and the Court to determine. 
This respondeitt, Lau1~a Ely Ellenbu1~g, will furthe-r .al-
lege aud sh1 te neither the said Marion T. ~Ely, :deceased, her 
.grantee, nor herself, know,. .or had the least idea, at the time 
~he sold a:nd conveyed the tract of land .aforesaid to said 
grantee that' it contailied more than twenty .acres, f>r that 
.there were ~ny improvements of any kind on said tract of 
land, but that they both thought that 'it was a tract of only 
twenty acres, having on it improvements, and that the trade· 
:between her said grantee a!Jld herself was made upon this 
46 
~asis, and the price put upon said tract of land upon this 
basis; that very much to this respondents surprise the sur-
vey and plat of the lands involved in this cause made by Mr. 
W. E. Thompson, surveyor, and filed with the papers in this 
cause, show that the tract of land ~onveyed as aforesaid by 
respondents to said ~!arion T. Ely, deceased, contains some 
38 acres of the most valuable land involved in this cause, and 
that on this tract of land is located the residence formerly 
occupied by R. B. Ely, deceased, and later occupied by the 
said Marion T. Ely, deceased, and other valuable buildings 
and improvements constituting practically all the buildings 
and improvement~ of value on the lands herein involved. 
Your respondent here states and alleges that this conveyance 
aforesaid was made under a mutual mistake of fact on botl1 
the pa~t of her said grantee and herself, that the price that 
she was· to receive from her said grantee was very inadequate, 
and much below the true value of her land as shown by this 
recent survey, and that, in fact, her said tract of land is well 
worth, in the opinion of respondent, considerrng ltE~ 
[36] location and quality, and the improvements thereon, 
from $8,000.00 to $10,000.00; that she had made this 
conveyance to her said grantee prior to the date of the trust-
deed aforesaid to secure the said George W. Gibson, but at 
the time she executed said trust, whi~h, as heretofore stated, 
she executed as surety only, the said George W. Gibson, nor 
hiS" said trustees, I-Ienry Smith, and T. S. Gibson, thought or 
kne'v that her·said interest contained more than twenty acres 
of land, or had on it the improvements aforesaid, but that 
said Gibson, Smith, and said T. S. Gibson, and respondent, 
thought that this tract of land contained twenty acres only, 
and that it had on it no improvements; that said Gibson, his 
two said Trustees, nor respondent knew to the contrary until 
the survey and plat aforesaid had been made and filed. The 
premises considered, your respondent is advised that this is 
such a· mistake of fact as a Court of Equity will grant relief 
against, and that this respondent is at the least entitled to 
have the said Gibson first exhaust his lien against the other 
lands· owned by tl1e said Marion T. Ely, deceased, in his life-
time before selling the tract of land conveyed as aforesaid 
by respondent, and that if it becomes necessary to sell this . 
said tract of Ian dto satisfy said lien, the proceeds from the 
sale thereof, after the satisfaction of the debt of said Gibson, 
j 
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and after charging respondent with any sum, or sums, that 
she has received on the purchase price thereof. Your respon-
dent asks that she be given all such relief in the premises as 
the nature of her case requires, or to Equity shall seem meet 
and proper, and that, if necessary and proper, her answer 
he treated as a. cross-bill to this extent. 
XI. 
Respondents further deny each and every allegation· of 
said bill that they have not heretofore specifically de-
[37] nied, or that they are advised that it is material that 
they should deny, and of such statements and allega-
tions as they do not specifically deny they require the com-
plainant to make strict proof. 
And now having fully answered said bill, or such parts 
thereof as they are advised that it is necessary and material 
that they make answer to, they pray to be hence dismissed 
'vith their ·own proper costs in this behalf expended. 
R. E. L. Chumbley, Counsel. 
MARTHA M. ELY, 
By Counsel. 
LAURA ELY ELLENBURG, 
By Counsel. 
State of Virginia, County of Lee, to-wit: 
This day personally appeared before me, R. E. L. 
Chumbley, attorney and counsel for 1.\IIartha M. Ely and 
Laura Ely Ellenburg, respondents in the foregoing answer, 
and made oath before me that all of the foregoing facts con-
tained in and set forth in said answer, in so far as stated on 
his own Imowledge, are true, and in so far a.s stated upon 
information, he believes them to be true. 
Given Ul}cler my hand this the 21st day of April, 1926. 
C. D. V-l nlt.on, Deputy Clerk. 
Endorsed on back: 
Filed April 21, 1926. 
C. D. Vl alton, D. C. 
-1:8 
. [38] Virginia: 
In the Circuit Oeurt of Lee County, 
The all.swer of Isham Ely, an in.fant under the age -of "21 
· y~rs, by J·ames W. Or-r, :his ,guardian, ad litena, ·assigned 
to him in this suit, and t:he a-nswer of the said J,ames W .. Orr, 
Guardian ad litem of the said infant defendant to a bill of 
complaint filed against the ffaid infant defendant and others 
by B. F. Kincaid in this honorable court. 
Fe·r ·answer to said ·bi1l the said •defe:ndant by lci:s said 
guardian ad litem, answers a:nd says, that b~ing ·of tender 
ye·ars he does not know what his reail interests ·are in- re-
,lati6n to the :S11Jbject matter :of said bill, 1!l.Otr ·does he know 
w:hether ,the a1legati<1>ns (e«!>ntained in said ibill 'are true o.r not, 
and he confides the protections ~w£ 'his intel'est th&ein ~t0 tlle 
court. And the said guardian ad litem of the said infant de-
fendant for answer to the bi11 of complainant answers and 
say&, that he knows nothing of the truth or £alsj'ty .of the 
statement in said .bill con.tinJied, and 'he _prays for the full 
protection of...his said wards interest in that behalf. 
And new -having answered these defendants prays to 
be hence dismissed with their costs in this behalf expended,. 
·etc. 
.JAMES W.. ORR, 
Guardian Ad Litem .. 
.State of Virginia, County of Lee, to-wit: 
'The foregoing answer was 'this day sworn to ·before me 
·by James W. Orr, guardian ad litem, )as aforesaid . 
. J . .M. SMITH, Clerk .. 
Endorsed on back : 
Filed Nov. 25, 1926. 
[39] VIRGINIA: 
At a Circuit Court continued .and ~held ·for Lee 
County, at the Court House thereof, on Wednesday, the 25th 
day of November, 1925. 
.\ 
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B:. F. l(iucaid, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ·Complainant 
Vs. Decree. 
Matble M. Ely in her own ·right ·and as Exe-
cutrix of the estate of Marion T. Ely, de-
ceased, George W. Gibson, and Henry 
Smith and T. S. ·Gibson, TTustees, etc., M: 
S. Kincaid, Trustee, etc., Mattie M. Ely, 
Laura Ely Ellenburg, and Isham Ely, ·an 
infant ...... ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . Uefendants. 
'The said complainant presented in open court 'his bill of. 
complaint and the several exhibits filed therewith in the 
above styled cause, and said Mable M. Ely in her own right 
and as executrix of the estate of Marion T. Ely, .deceased, 
appeared to said bill by her counsel, L. ·W. Robinette, and 
waived the issuance and service of process upon her in ibis 
cause, and George W. Gibson, and Henry 'Smith ·and T. S. 
Gibson, Trustees, etc., also appeared to said 'bill by their coun-
sel, George P. Cridlin, and waived the issuance and ·service of 
process upan them iin this cause and 'likewise said Mattie 
M. Ely and Laura Ely Ellenburg appeared to -said brH and 
waived the issuance and service of process in this cause by 
their counsel, W. L. Davidson~; and M. S. Kincaid, ·Trustee, 
etc., als0 appea-red to said ·bill and ·w·aived the issuance .and 
service of ·process in this ·cause 'l)y ·his counsel; Pennington 
& Pennington; and it appearing that :the said defendant, 
Isham Ely, is an infant, James W. Orr,.is hereby appointed 
g11ardian ad litem, by leave of the CouTt filed .au :answer to 
said complainant's bill, to ·which 'answer ·said com·plainant 
replied generally. 
Thereupon, and upon consideration of al:l which, and fo;r 
reasons ·appea·ring to the ~court, this ·cause ·came on to ~be ·heard 
upon the said bill of complaint -and exhibits filed therewith, 
the a1u;wer of Isham Ely by .;Tames W. Orr, his Guardian ad 
litem, .general replication to said answer, .and was argued by 
counsel. and l~y consC?nt to ·all the adult parties to this cause 
h~· their Raid ·respective counsel and the consent of 
[ 401 said g·uardia:n ad litem the c»ourt doth adiudge, orde-r 
}1nd clecl'ee that R. E. L. ·Ohumbley, w:ho is :hereby a:r>-
pointed a special ·commissioner for the ·purpose will as soon 
as practicable ascertain and report to this ·court in this cause, 
the following ·matters and thing-R, namely: 
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. FIRST: What real estate the said Marion T. Ely, died 
seized and possessed, where the same is located, its probable 
· value, and what real estate owned by the said JYiatti<J M. 
Ely and Laura Ely-Ellenburg; 
SECOND : All liens by deeds of trust, mortgages, judg-
ment or otherwise against the real estate of said lYiarion T. 
Ely, 1\IIattie 1\L Ely and Laura Ely-Ellenburg, with the 
amounts thereof, to whom due, their priorities, any unpaid 
taxes against any of their respective real estate, and espe-
cially whether said }tfattie M. Ely and Laura Ely Ellenburg, 
· merely principals or sureties merely with the said Marion T .. 
Ely, on any of the obligation.s of said 1\tiarion T. Ely; and 
THIRD : All liens existing upon the personal property 
which was owned by said Marion T. Ely, to whom the same 
was owing, the amounts thereof, and how such lien or liens 
. were created; and 
FOURTH: Any other matter or fact deemed pertinent 
by himself, or especially requested by any party in interest. 
But before the said Chumbley proceeds to perform the 
duties, matters and things required to be done herein, he will 
give ten days written or printed notices to the parties to this 
cause ; or to their respective counsel, of the tim~ a:nd place 
of his sitting or sittings, and he may engage a stenogr·apher 
to take any or all proof that may be taken, the expenses of 
which shall be charged as a part of the costs in this cause. 
AJt-~o he will post notices for ten days of the tirue and place 
of his sitting or sittings at the front door of the court house 
of tl1is county, at some public place in the towns of Ewing 
and Rose Hill, Virginia. 
[ 41] And it further appearing to the court from the bill 
of said complainant 'that a I partition of the lands 
which were ~onveyed b~r R. B. Ely to Raid l\farion '1,. Ely and 
Mattie ~I. Ely is necessary in order to pronerly determine 
the rights of the parties hereto, it is therefore further ad-
judg·ed, ordered and decreed that W. E. Thompson·, B. J. 
Thompson, C. C. Russell, J. D. Edds and R. J. Fulkerson, 
(any three of whom may act), 'vhq are hereby appointed 
commissioners for the purpose, after being duly sworn, will 
51 
.go upon tl1e lands mentioned in the deed of said R. B. Ely 
dated the 26 day of November, 1906, to said Marion T. Ely 
and Mattie M. Ely, who appears to have granted her inter-
est therein, by virtue of a deed, dated the 14th day of Janu-
ary, 1924, to said complainant and partition of the same, as-
signing and alloting one-half thereof in value to said com-
plainant, and the other one-half in value to the estate of 
the said Marion T. Ely having due regard to water, roads, · 
improvements, etc., and when such assignment and allotments 
are made, they will report their action to this court. Also 
said commissioners will further ascertain and report the 
acreage of the lands which said R. B. Ely conveyed on the 
28th day of November, 1906, to the said Laura Ely-Ellen-
burg. 
It appearing to the Court that the said !fable M. Ely 
''ras pursuant to the request of said Marion T. Ely in his will, 
permitted and allowed to qualify as executrix under the 
will of said lVIarion T. Ely without giving surety on her 
bond, and on the application of said complainant, who is a 
creditor of said Marion T. Ely, it is further adjudged, or-
dered and decreed that the said Mable M. Ely will within 
the next ten days give bond before this Court or the Clerk 
thereof :with approved and good security in the penal sum 
of $2,000.00, conditioned as the law requires in such cases; 
and until she does give such bond with approved 
[ 421 security. she is hereby enjoined and prohibited from 
selling, advertising for sale, or in any manner from dis-
posing of or encumbering· any part or parcel of the real and 
personal estate of the said l\Iarion T. Ely. , 
And in case said Mable 1\L Ely shall give the bond ai1d 
security above required, in making any sale of any of the 
.personal property of said ~{arion T. Ely, 014 'vhich there 
is a lien, she will sell the same so as to keep separately the 
amount which such property shall hring. 
And this eause is continued. 
f43l VIRGINIA: 
At a Cireuit Court continued and held for Lee 
County, at the Court House thereof, on Wednesday, the 
24th day of February, 1926. 
B. F. Kincaid ............................... ·Complainant 
V s. D.eoree Number Two. 
·Mable M. 'Ely, Executrix, Geo. W. Gibson, Henry :Smith and 
.T. S. Gibson, 'J;rustees, M. S. Kincaid, Trustee, .Mattie M. 
Ely, Laura Ely Ellenburg and Ishmq Ely, an infant, ]le-
fendants. 
'This ·cause came on this the 24th da.y ·of Febrna:ry, 1926, 
ta 'be heard upon the 'bill of the complainant and exhibits 
filed therewith, the answer ·of ·George W. Gibson, FienTy 
Smith: ·and 'T. S. ~Gibson filed "in this causES ·en January 6,. 
1926, general replication to said answer, the repert .of com-
·missioners B. ,J. Thompson, R. J. Fulkerson and W. E. 
ThompsonJ filed in this cause on February 15, 1926; and · 
was. axgued .. by· counsel. 
And it appearing to .th'e court that b-y an .order· entered 
in this :cause on November 25, 1925, R. E. L. Chumbley was 
·appointed. special commissioner to ascertain ·and report ceT-
tain things in said decree set forth·; ·but said Chumbley de-
·clined :ila act as srrch commissioner, and thereupon by and 
-;with ihe consent .of all parties interested in this :cause, W. 
L. D·avid'son is ~her,eby appointed as special·commissioner for 
the p>ucyase, and who will as soon -as practicab1~, .ascertain 
and report to this- ·Court in this cause ·the same .matters and 
thingts :as said 'Chumbley was directed to ascertain and re-
port in said decree of ·N@:\rember 25, 1925; and said Davidson 
·befone he proceeds to perform the duties· ·requi;red b;y· ihim,. 
he will give :and post the same ,and ]rke .notices as w.as re-
quired to be given and p0sted bY the said Chumbley in said 
. decree of November ~25, 1925. , 
[44,] And it is further order~d and decreed, that upon 
the request ,of Laura Ely Ellenburg, ~Iattie M. Ely ·and 
"Mable M. Ely. by their counsel, leave is hereby ~iven them 
until the 1st day of April, 1926, to file their answers. 
A.11cl this cause is C4)ntillued .. 
[ 451 The dPpositions of IIC>nry Smith and· 'others taken· 
before W. L. Davidson, Special Commissioner in the 
:cause ;of B. F .. l{;incaicl., ·vs. Mabel 1'f. Ely ·et als, at the Court 
House :of Lee· 'County, V:iEg·iuia, ·an the 15th day ·of March~ 
1926, and pursuant to notice given .by the said Davidson, 
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said commissioner which depositions. are to be read as evi~ 
dence in behalf of all the parties in this ·cause. 
HENRY SMITHl 
Henry Smith, a witness: of' lawful ag.e, being· first duly 
sworn deposes and says : 
Q. State your. ag-e, .residence and occupation. 
A. 48 years of age, Rose Hill, Cashier of First State 
Bank of Boones Path, Inc. 
Q. State whether or not· ~f. T.: Ely, deceased, in· his 
life time was indebted to First State! Bank; Inc~, in· any 
sums of money and if so in what way. 
A. He did owe us some money. By certain notes. 
Q. r hand you a note· dated September·9th, 1925, for 
the sum.- of $200.00, payable, 60 days· after date to the order 
of·First State Bank of Boones Path, Inc.., and signed by··M. 
T. Ely and Mabel l\L Ely. And a note· dated Sept~· 7th, 
1925, for the sum. of $48,. payable 90 days. after date· to the 
Qrder of First State Bank~ of B.oones Path, Inc.,:.signed, hy 
· M. T .. Ely and.W. R. Sulfridge, and a .note dated.Oct .. _27th, 
1922; for the sum of $1200.00,. payable ·12 months after. date 
to . the order of Marion T. Ely with .interest at 6 per cellt 
from date ·signed by lVIa'Qel M .. Ely and endorsed. on back. by 
}{arion T. Ely and M. T. Ely, M. 1\ti. Ely and Laura Ely, 
ancl a. credit thereon of interest of $177 ,QO, . paid D.ecember 
31st, 1924,. being. interest to l\farch 27tl4.1925. And please 
state whether or not the said. three· notes arc the ones you 
refer to sho"riug the indebtedness of. said ~L T. Ely to· said. 
Bank, and if so, please file said three notes marked ''notes 
1, 2, 3,'' 'with leave to withdraw said original notes and 
[ 46] leave copies thereof. 
A. Tho.se are the notes I refer·, to showing. said .in-
debtedness a.nd file· the same marked as requested, nnd I 
will make and file with Oomr. copies thereof upon withdraw-
ing the original. 
Q. State "rhether or not the princ.ipal of snid three 
note~ with the interest thereon or· the ten per cent attor:.. 
ney fee as provided for therein or any part thereof has been 
paid except the said creait as endorsed on the. said $1200.00. 
A. That is all that has been paid and the balance on 
these notes· are due and nnpaicl. 
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CROSS EXAMINATION. 
By E. W. Penning-ton. 
Q. On what date did the First State Bank of Boones 
Path buy from ~I. T. Ely the $1200.00 note dated Oct. 27th, 
~922, and signed by 1\'Iabel M. Ely. 
A. Our record shows that we bought it Nov. 28, 19~2. 
$1200.00 Rose Hill, Va., Oct. 27th, 1922. 
[ 47] Twelve (12) months after date, I, we, or either of 
us promise to pay to the order of Marion T. Ely, with inter-
est at 6 per cent from date. 
Twelve Hundred and nol100 .................. Dollars 
Negotiable/ and payable without offset at First State 
Bank, Boones Path, Inc., for value received, and I waive the 
benefit of my Homestead Exemption as to the debt evi-
denced by this note. 
The undersig'lled, principals and end9rsers, sureties and 
guarantors, hereby waive presentment for payment, demand 
and notice of protest or non-payment of this note and dili-
gence in bringing· suit against any party hereto, and agree 
that time of payment may be extended without notice or other 
consent and without affecting their· liability, and if this note 
should not be paid at maturity, and the same should be 
placed in the hands of an. attorney for collection, agree to 
pay the further sum of ten per\ cent for attorn~y's fees, 
which shall be added to and become a part of any judg-
ment that may be rendered thereon. 
Witness our signature and seal. This note is secured by 
a vendor's lien on 50 acres land. 
Due Oct. 27th, 1923 
No. 14876. 
Eiidorseil on hack as follo,vs = 
Marion T. Ely. 
. ................. (Seal) 
Mable. M. Ely (Seal) 
................... (Seal) 




B. F. l{INCAID. 
[ 48] B .. F. Kincaid,. another witness of lawful age, after 
first being duly sworn, deposes as follows: 
Q. In your papers you have a note dated October 27th, 
1922, payable six months after its date to Marion T. Ely in 
the sum of $1400. and signed by Mable M. Ely, and on the 
back of this note there is this endorsement : ''This note is 
turned over to B. F. Kincaid as he is suretv on some notes for 
me and when tiiey are paid his is to return same back to 
·me, signed 1\L T. Ely." Can you tell when this last note 
was turned over to you as there appears to be no date on 
the notation which was just read? 
A. My best recollection when he turned this note over 
to me was just a few· days after Mrs. Mable Ely bought the 
land of him of wl1ich the note was given in part payment of 
the land. 
That is what \Ve called the Bachus land, probably 15 
or 20, any way it was turned over immediately after she 
made the trade. 
Q. Then it is your best recollection that this note was 
turned over to you not later than 20 days after its date an(l 
may have been earlier, is that correct.? · 
A. Yes, rather think it was earlier. 
Q.. ~as Mable :NL Ely paid you all or any part of this 
$1400 note? 
A. She has not. 
Q. Where is the Bacl1us land for whicl1 the $1400.00 
note was given located Y 
A. 1\ hont ::~ mile of the Presbyterian Ghurch close to 
'vhere P. }If. Ball used to live, back of the old Vince Bales 
place on tlw RidgP. · 
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Q. The- B·achus -land. haa no connection or, anything- to 
du:::with: M~ T~ Ely;s: home place-:andthe~ridg:e-land· did: itl'· 
A. Not that I know of. That was sep-aTate: from·the 
[49] home plaee .. My best recollection is where Tom Bach-
us, a .dar key, lived. 
Q. About how· far is that Bachus land from the home 
place of Marion T. Ely? 
A. Well, my best recollection about three-qu~rt~rs of 
a mile from one corner on the south or the ridge, hnti th:ere 
from the place where he lives it would be, :r . guess, about 
two miles to where his. residence is. 
Q. Were· you present at any time whil~ the commis-
sioners ·were on.· the· Marion: T •. IDly laudBi·s:arveying-and~ di-
Viding it? 
A. Yes .. 
Q. State if.· they had anything to do with: the Bachus 
land!' · 
A. They did not .. 
~ Can you state whether or not· the deed of .. trust . s~ 
cured. George W. Gibson the ·money owing., to. him:·.by. Marion 
T. Ely covered . .the_ Bachus .land.? · · · · 
A. My understanding. is. it does. not. cover the. Bachus 
land. Mr. Ely said it did not.. There .is .nobody that T know 
of got_. any mortgage on the Bachus land. but myself. It is 
unknown to. me if anybody else. has .a mortgage ~on it. 
· Q:- Then you·do claim that .your· d.eed· of, trusbor.mo.rt-
gage does include and cover the Bachus land? 
A. Yes. 
Q. From. an inspection of. Deed -Book 66,- at page· 285, 
I find that on 27th day of October, 1922, :Ma:Fio:n., T .. Ely 
conveyed to. lVIab1e l\II~ Ely in. oonsider~tion of:. $2600.00 evi-
denced ·by two notes -of even date•of the deed; one note7for 
$1400.00 and one for ·$1200.00,· due:: and:: payable. six- months 
from the date of said~ deed,. and :in. which~ deed said l\Iarion 
T. Ely conveyed .to Mable-M; Ely-a: tract of.land1therein de-
scribed and supposed to contain 50 acres, more oi··· Jess~.and 
in which the said Marion T. Ely retaine(La ... vendor~s li'en en 
the land. Please read this-deed as recorded:·and ·.:state 
[50] whether or not it is tl~e Bachus-lanriLas<you~ under;_ 
stand it'· 
A. I have read the' description of· the--land· conveyed! in 
the deed spoken of and I take it to be what I' have· been call-
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ing. the.:Bachus land aud· the description says it. contains· ·50. 
acres more or less. 
Q. ·What you are· calling the Bachus land, state whether 
or not it was also known as the 1.1-homas Ewing land? 
A. Yes, I think the real name was Thomas . Ewing, al-
though it was called in the community :Tom. Bachus. 
RE-CROSS EXAMINATION 
Q. I understand that on the $1400 note dated October 
27, 1922, about.which you .have testified in your· e~amination 
in chief with this notation. ''This note is turned over to 
B. ·F. l{incaid .as :he· is . surety on some. notes to me and when 
!they. are ·-paid he- is to Tetnrn same· back to me.'' Signed, 
B. F. Kincaid.,.~ I will ask you to state what. notes there 
.were about ''rhich 1\ti. T. Ely states in this notation on the 
back? 
A. Well, I don't know ·\vhat particular notes, for I had 
paid .so many off for him. , He· had told me in person .several 
times any money that his cattle came to apply it on any 
·part of th~ notes that I wanted to. 
Q. Then ·yon are unable to state for. any note for 
which there were given as collateral against payment. for 
said notes 1· 
A. I am unable to say ,vhat particular note, bu.~ I emu 
say it was turned. over to me and he· says turn none mf tlH~se 
notes hack until he: paid his indebtedness to me. 
OB.JECTION: That. part of the answer of witness that 
undertakes to state anything than that contained on Lhe hnck 
of this' note is objected to because improper. By .Nfr. Hnh-
inette. 
· Q. I do not know that T recall your statemeP.t a~ to 
the date of endorsement on the back of· tlw ~1400 
[511 note and -spoken by you in a former question:? 
A. It 'vas done just a few clays after 1\b:s. ·l\tJHhle }j'j~, 
hought the lund. He brought the note to me in a few days, 
but I don't remember-maybe 15 or 20 days. 
Q. :The date of this note is October 27, 1922. Accord-
ing to your statement this endorsemei}t could not have been 
made later than No,Temher 15, 1922. I will ask you·to state 
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what notes you had endorsed forM. T. Ely as security, which 
was outstanding not later than November 15, 1922? 
A .. I don't remember what notes at present, but I had 
endorsed several for him all along and renewed them~ ' 
Q. Have you any record of paid notes 'vhich would 
indicate to the Commissioner what notes you were security 
on as of date mentioned in previous question? 
A. I might take up my notes and run through them, 
but as ·to any particular note I cannot remember any par-
ticular note. 
Q. I shall ask you to file ·with the Commissioner any 
·memorandum or cancelled notes prior to date not later than 
the ·15th day of November, 1922, on 'vhich you say you were 
surety forM. T. Ely, and which 'vere paid by you under this 
agreement as contained on the back of the $1400.0.0 note, 
evidenced in this case? 
A. I will endeavor so to do. 
Q. Can you state here today that you have paid off a 
single note upon which you were endorser as security not 
later than November 15, 1922, for M. T. Ely under the 
promise of the endorsement on the back of the $1400 note.? 
A. Not until I look over my papers. I know there is 
one $2500.00 and interest in the National Bank, but I do not 
lmow whether I paid that or after. _ 
Q. I presume you have in your possession all can-
[52] celled notes that you have paid forM. T. Ely as maker 
upon 'vhich you were surety. Is that correct? 
A. Yes, I think I have most of them. 
RE-EXA"NIINATION. 
Q. At the time you took the deed of trust on what you 
call the Bachus land situated near Rose Hill, and before 
the deed was actually executed, .is it not a fact that you read 
a written contract between ~L T. Ely and his 'vife, ~fable 
Ely, in which the two notes, one for $1400 and the other 
$1200, "rere to be cancelled by ~L T. Ely upon certain con-
ditions? 
A. I don't remember. 
Q. Did you read the original deed from :M:. T. Ely to 
his wife, Mable ~L Ely, covering the Bachus tract of land at 
or about the time the deed of trust was executed to you, 
covering the Bachus tract of land Y · 
A. I don't remember anything about reading the deed. 
I" just took everything for granted. 
CROSS EXA:h'IINATION. 
By ~Ir. Sewell : 
Q. State whether or not at the time the $1400 note, 
copy of which you have filed with your deposition, was 
turned over tCi( you for the endorsement written; did you 
make any memorandum with anything that you were security 
for M. T. Ely for which the $1400 note was to be held as 
collateral security Y 
A. If I did I don't remember it. It just stands good 
for his indebtedness and that is why he gave it to me. 
Q. Have you got any memorandum in writing showing 
the date of the endorsement of the $1400 note as turned over 
to you' 
A. I have not. 
Q. Then as I understand it you simply got your recol-
lection as to the- date when it was turned over to you .. Is 
that correct' 
A. Yes. 
[53~ Q. State whethe1• or not that said $1400 note has 
ever been applied on any indebtedness of M. T. Ely 
tl1at yon were surety for? 
A. No, sir. If he had he would have taken it up. If it 
had been applied he would have had l1is note. 
OB.JEJCTION: The foregoh~g question is objected to 
because the endorsement on tthe back sho,vs for what pur-
pose it was put in the hands of Mr. Kincaid. He had no 
right to apply it upon anything under the terms of the en-
dorsement 'vritten. 
By Mr. Peuning·on. 
Q. Please state for 'vhat purpose yon are now holding 
said note? 
A. Holding it against ftf. T. ]Jly and lVIable Ely. I 
am holding it because what he owes me and if I cannot make 
it out of the estate to make it out of her. Then if I don't 
make it I have just lost it. 
.60 ............. _ .. ,., \" .. ,. 
RE-EXAMINA'riON. 
By Judge Pennington: 
Q. At any t~e after the $14QO note was turned over 
to you by ~I. T. Ely state whether or not he ever asked or 
made any demand on you for the return of this note 7 
A. No, sir, he never has demanded it. 
RE--CROSS EXAMINATION. 
By .Mr. Robinette: 
·Q. Is it not a matter of fact that some time· before the 
death of M. T. Ely he came to you and stated to you that 
the notes upon which you were surety and for which this 
note in question was turned over to you as collateral had 
been paid by him arid· that it was your duty to return to him 
this $1400 note with endorsement as testified ·to by you 
and that you -stated to him· that the notes for which this 
$1400 note, which note was given as collateral security 
[54] had been paid but that you were going to retain the 
$1400 note for other debts that he owed you ·or words to 
that effectT 
A. I do not remember any such conversation. · 
L. l\L Robinette,· attorney for ~fable M. ·Ely,· reserves 
the right to further cross. examine this ivitness .at any time 
between now and the final hearing in this case. -· 
B. H. Sewel, attorney for tl1e First State Bank of 
Boones Path reserves the same right. 
RE-EXA~1INATION. 
By Judge Pennington : 
Q. Mr. Kincaid, ~Ir. Sewell and 1\tfr. Robinette asked 
you to file a copy of the $1400 note 'vith the endorsement 
written thereon ~nd have made such a part of your deposi-
tion, I will ask you to file the same? 
A. I will file the same as requested. 
[55] $1400.00 Boones Path, Va., Oct. 27, 1922. 
Six months after date for value received, I promise 
to pay to the order ofi Marion T. Ely Fourteen Hundred 
I 
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. Dollars, negotiable and payable without offset at ......... . 
for value received, and I waive the benefit of my 
Homestead Exemption as to the debt evidenced by this note. 
with 6 per cent interest until paid. 
The undersig1wd, principals and endorsers, sureties and 
guarantors, hereby waive presentment for payment, demand 
and notice of protest or non~payment of this note and dili-
gence in bringing suit against any party hereto, and agree 
that time of payment may be extended 'vi.thout notice or 
other consent and without affecthig their liability, and if 
this note should not be paid at maturity, and the same should 
be placed in the hands of au ·attorney for collection, agree 
to pay the further sum of ten per cent for attorney's fees, 
which shall be added to and become a part of any judgment 
that may be rendered thereon. 
This note is secured by a vendor's lieu on 50 acres of 
land. · 
MABLE M. EIJY. 
Endorsed on back: 
We, as endorsers of this note, waive demand, notice, pro-
test, all exemption laws, and guarantee payment of· same 
and acknowledge that we sign with a full understanding of 
this endorsement. 
This note is turned over to B. F. l{incaid as he is surety 
on some notes for me and when tl1ey are paid he is to return 
·same back to me. 
NI. T. ELY. 
[56] rrHIS PEED, made this the 27th day of October, 
1922, by and between Marion T. Ely, party of the first 
part, and Mable M. Ely, party of the first part, and J\IIable 
~L Ely, party of the second part, all of Lee County, Vir-
ginia. . 
WITNIDSS, that for and iu consideration of the sum of 
.Two Thousand, 'Six Hundred Dollars ($2,600.00) evidenced 
by notes of even date herewith for six months time from this 
d~te for $1400 and $1200, with a right of renewal for which 
a vendor's lien is hereby reta.ined on the after described 
property until paid with 6 per cent interest. The party of 
G2 
the first part has this day sold and by these presents do 
grant, bargain, sell and convey unto the party of the second 
parfi · a certain tract or parcel ·of land lying and being in 
Lee County, Virginia, about 18 miles west of Jonesville, 
and bounded as follows, to-wit: 
Beginning on a white oak, thence westward to the cor-
ner of Arch Thompson Ely and others; thence south,vard to 
a rock a corner of William Crockett's; thence nearly south-
east with William Crockett's line to a rock near the top of 
Chestnut Ridge, corner of William Crockett, thence with said 
Crockett's line in a northeast direction to a chestnut, corner 
of Rowlett and otliers, thence in a northward direction with 
ltiarshall Rowlett's line to the beginning. Supposed to con-
tain 50 acres, be the same more or less. 
'1'0 HAVE AND TO HOLD THE SAID TRACT OR 
PARCEL OF LAND together with all the appurtenances 
thereto belonging unto the party v.f the second part her heirs 
and assig·ns forever, the party of the first part 'viii !!,'JVP and 
grant a right of way from the public road near :\!In.rshall 
Rowlett's dwelling house to the above tract or parcel of land. 
And the party of the first part 'vill warrant generaliy the 
title to the foreg·oing described tract of land. 
. "\\Titness my hand and seal tl1is the 27 day of Oet"her, 
1922. 
MARION T. ELY. (SP~l.l.) 
State of Virginia, 
County of Lee, to-wit: 
I, C. A. Bales, a Notary Public in and for the Con.tly 
[57] of Lee and State of Virginia, do certify that l\{arion T. 
Ely, "Those name is signed to the writing above, bearing 
date on the 27 day of October, 1922, have acknowledged the 
· same before me in my county and state aforesai~. 
Given under my hand this the 27 day of October, 1922. 
My commission expires on the 14 day of Jan., 1923. 
C. A. BALES, Notary Public. 
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Virginia, Lee County, to-wit: 
In the Clerk's Office of Lee County, on this the 14th day 
of November, 1922, this deed, being- properly stamped was 
presented, and, together with the certificate annexed, admit-
ted to record and indexed. 
'reste: J. M. S~Il'rH, Clerk. 
By C. D. WALTON, D. C. 
B. F. l{incaid, Complainant 
[58] vs. 
Mabel ~I. Ely, et al., Defendants. 
According to the request of some of the counsel for 
some of the defendants in this cause, the following statement 
is made; LIST of 1\tiarion T. Ely's notes and obligations 
'vhich were outstanding ag·ainst him at the time the note of 
$1400.00 dated the 27th day of Oct., 1922, signed by Mable 
M. Ely, and payable to said Marion E. Ely and by. him as-
signed to said B. F. l{incaid as collateral with in about two 
weeks after its date~ and to secure said B. F. l(incaid on 
notes on which he was then surety for said :Niarion T. Ely, 
and which were not paid by said Ely, but as his surety were 
paid by said B. F. Kincaid: 
(1) Note dated 1\tfarch 26, 1922, payable to the Peoples 
Bank of Ewing, Va., for the sum· of ............ $600.00 
(2) Note dated April 4th, 1922, payable to the Peo-
ples Bank of Ewing, \T a., for the sum of ......... $600.00 
Said two notes were on .J nne 2nd, 1923, combined 
and renewed for $1200.00, and became due' Aug·. 
2nd, 1923, with B. F. I\:incaid as surety thereon, 
also M. M. Ely signed the same note. On this 
$1200.00 note said l\!arion T. F.lly out of his cat-
tle money on October 6, 1923, paid $563.70, 'vhich 
left a halance to he paid and "ras paid on Oct. 
6th, 1923, by said l{incaid, amounting to ....... $648.30 
(3) Note of said Ely to the Claiborn County Bank, 
and secured by said IGncaid, amounting to 
$1560.30. This note became due ou .• July 1st, 1922, 
but was not paid. T n order to procure money 
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with which to pay said $1560.30 note and its ac-
crued interest, said Marion T. Ely, with said Kin-
caid as surety there<;>n, gave a note to the National· 
Bank of Middlesboro, on the 8th day of January, 
· 1923, on six months time for ·the sum of $2500.00, 
and as said l{incaid now remembers said Ely out 
of the proceeds of said note of $2500.00 paid on 
Jan. 9th, 1923, said $1560.30 note and its accrued . 
interest. Said $2500.00 note was rene,ved on July 
8th, 1923, on four months time with. said Kincaid . 
as surety thereon, and the same being unpaid by 
said Ely, said l{incaid paid to said Bank said 
$2500.00, and its accrued interest on the 21st of 
Nov., 1923, and which on that date amounted to 
$2567.50, and said Ely never repaid said money 
to Kincaid. 
(4) And in all probability there 'vere other ·notes of said Ely 
on 'vhich I{incaid was surety, but up to this time he has 
not found them. 
B·. F. J{INCAID. 
[59] MRS. MABLE ~I. ELY. 
The plaintiff introduces under the rules of cross exami-
nation Mrs. Mable M. Ely, who after being first duly sworn; 
deposes as follows : · 
CROSS EXA~IINATION. 
By Defendant's Counsel: 
Q. Ther~ has been introduced in evidence by B. :£4,. Kin-
caid i~ this case a note in the principal sum of $1400 which 
note contains the following endorsement on the back: 
"This note is turned over to B. F. Kincaid as the surety 
on some notes for me and when they are paid he is to return 
same back to me." Signed "M. T. Ely." I will ask yon 
to state if you ever heard your husband discuss this note and 
the endorsement thereon? 
A. Yes, I heard him remark that he owed Kincaid some · 
money, he never said, but he said when he paid certain 
amount he was to take this note up, also was for $120Q, and 
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I heard him say several times that he asked him for this note 
and he refused to give it up. 
Q. What did he say about the obligation of this note so 
far as he was concerned 'f 
A. Yes, he talked and said that he would not turn it 
back until all the indebtedness is settled in every way. 
CROSS EXAl\.fiNATION. 
By Mr. Sewell: 
Q. lVIrs. Ely, the $1400.00 note and the $1200.00 note 
that you executed to Thi. T. Ely for the Bachus or Ewing· land, 
you have semi them and they are the ones here filed in this 
case are they not f · 
A. Yes. 
Q. I will ask yon to state if you know when the $1200.00 
note was turned over by Mr. Ely to the First. State Bank of 
Boones Path Y 
A. Well, I could not tell you. 
[60] Q. State wl1ether or not that $1200.00 note was 
turned over to the First State Bank of Boones Path 
before the $1400.00 not(.\ was turned over to Mr. Kincaid? 
A. Yes, I think it was. 
Q. State whether or not you ever heard your husband 
Mr. M. E. Ely in his life time say that he had arranged with 
Mr. B. F. Kincaid to pay off. this $1200.00 held by the bank? 
· Objection: Objected to because hearsay and imma-
terial. By .Judge Pennington. 
A. (No answer.) 
Q. Ho"r long before his death did you hear him state 
that he had arranged with Mr. Kincaid? 
A. Well, he ".,.as sick about a month before he died 
that he had made arran~:cments for both of these notes, the 
$1400.00 and the $1200.00 note. 
0ROSS IiJXAl\fTNATION. • 
By .Judge Pennington : 
Q. Were you present when either of the notes $1200 or 
$1400 notes \vere turned over the $1200 110te to First State 
Bank of Boones Path and the. $1400 note to Mr. l{incairl' 
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·A. No, sir; I was not present at the time . 
. And further this deponent saith not. Signature waived. 
B. F. Kincaid, Complainant 
[61] Vs. Commissioner's Report. 
Mable M. Ely, et als., Defendants 
To the Hon. E. T. Carter, Judge of the Circuit Court of Lee 
County, Virginia: 
Your undersig·ned Special Commissioner was appointed 
by your Honor in the above styled cause by a decree entered 
in same ori the 24th day of F.e bruary, 1926, to report to the 
Court in this cause on the four following points: (See de-
. crees dated November 25, 1925, and February 24th, 1926, 
Transcript 39 and 43 for said four points.) 
(a) Note bearing date 10-!l7-22 ~xecuted by Mabel M. 
Ely to ~laiion ':r. .l!ay and endorsed by M.. T. .llily bearing 
interest from date, wbich said note was sold to the ],irst 
State Bank of Boones .l:'atb on the 28th day of November, 
1922, which note is subject to a credit of $177 .UO which sum 
pays the interest on said note to the 2'7th day of March, 1925. 
'fhe orignal amount of said note bei~g for the sum of $1200.00 
Int. on same from 3-27-25 to 5-10-26. . . . . . . . . . . . . . 80.80 
Atty. fee provided for in face of note . . . . . . . . . . . . 1280.80 
1:28.()8 
1408.88 
(a) A note exec.uted by :Niabel 1v1. Ely to her husband 
~I. T. 1Dly as part purchase price on the '' Hacas;' of rrhomas 
Ewing 50 acre tract of land w·hich was endorsed over to and 
delivered to B. F. l(incaid, the present holder of same, for 
sum of ......................................... $1400.00 
Int. from 10-26-22 to 5-10-26 . . . . . . . . . . . . . . . . . . . . . 296.80 
10 per cent attorney fee ......................... 169.68 
• 
$1866.48 
• • * * * * 
Under the fourth reference which is to ascertain anrl re-
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port to the court any other matters of fact deemed pertinent 
by himself or requested by any party in interest, by way of 
explanation of some of the matters set out above in this re-
. port deems it pertinent to append the following note: 
[62] NOTE: As to the 7th lien set out on page 8 of this 
report 'vhich in the $1200.00 note executed by Mabel 
·M. Ely to her husband M. T. Ely as part payment of pur-
chase price on the Thomas Ewing 50-acre tract of land which . 
the said l\L T. Ely conveyed to his wife by deed bearing date 
on the 27th day of October, 1922, and recorded in the Clerk's 
Office of Lee County Circuit Court on the 14th day of No-
vember, 1922, and as to the third lien set out on. page 9 of this 
report which was a $1400.00 the balance of said purchase 
price for said tract of land, a ven(lor 's lien was retained iri 
said deed to secure said a hove named two notes, and it ap-
pearing from the record in this cause that the $1200.00 note 
set out above was sold to the First State Bank of Boones 
Pa:th, on the next day after the aforesaid deed was dated, 
namely the 28th day of October, 1922, it is the opinion of 
your Commissioner that said $1200.00 note with its interest, 
etc., is a prior lien to the B. F. Kincaid Jviortgage on said 
tract .of land, bearing· date on the 23rd day of November, 
1923. 
Endorsed on hack as follows: 
Filed ~lay 15th, 1926. 
.J. 1\ti. SlVIrri-T, Clerk. 
B. F. l{incaid, Complainant 
[63] vs. In Chancery. 
Mable M. Ely, et al., Defendants 
COMPLAINANT'S EXC:JiJPTIONS TO COl\IlVIISSIONEB 
DAVIDSON'S REPORT. 
B. F. Kincaid, the complainant in the above styled cau:,c, 
excepts to the approYal and confirmation of that part of 
Commissioner 1\r. L. Davidson's report filed in this cause on 
the. 15th day of ~lay, 1926, which holds that a certain note, 
dated .the 27th day of Octo her, 1922, for $1400.00, and signed 
l1y Mable M. Ely, and payable to ~L T. Ely, .and endorsed to 
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said Complainant, was so endorsed and assigned to said· 
Complainant after a certain note for $1200.00 dated the 27th 
day of October, 1922, signed by said ~Iahle ~I. Ely, and pay-
able to said M. T. Ely, and by said ·~I. T. Ely endorsed ·and 
assigned to the First State Bank of Boones Path, because 
this finding is contrary to the evidence and la'"" in respect to 
assignments of said notes, on pages 7 and 8 and 22 and 23 
and 43 of the second batch of depositions Kincaid in his depo-
sitions testifies that 1\L T. Ely assig-ned and turned over to 
him said $1400.00 note in 15 or 20 days next after its date, 
and lienry Smith, the cashier of said Bank, says in his depo-
sition at page 20 of the first. batch of depositions, that said 
Bank's records show that said $1200.00 notes was assigned 
to said Bank on the .28th day of November, 1922. Ro Mr. 
Davidson has made a mistake in his findings in respect to 
that part of his said report which l1olds that said $1200:00 
note "ras assigned to said Bank the next day after its date, 
and therefore was assigned to said Bank before said·$1400.00 
note 'vas assigned to.said Kincaid. 
, This the 26th day of ~fay, 1926. 
B. F. J{INCAID. 
By Pennington & Pennington, p. q. 
Endorsed on hack as follows: 
Filed 1\tiay 27th, 1926. 
J. M. SMITH, Clerk. 
B. F. l{incaid, Complaina11t 
[64] Vs. In Chancery. 
Mable M. El'Y, et al., Defendants 
EXCEPTION TO CO:NIMISSIONF.JR.'S REPOR.T. 
First State Bank of Boones Path, Incorporated, excepts 
to certain part of report of Commissioner W. L. Davidson 
filed in the above styled cause on the 15th day of May, 192fj, 
upon the grounds and reasons as follows: 
(1) The said Commissioner erred in holding or decidinp; 
that the names of M. lVL Ely and Laura Ely on the back of 
the note dated October 27, 1922, signed by Mable 1\II. Ely and 
payable to the order of Marion T. Ely for Twelve Hundred 
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Dollars ($1200.00) owned by First State Bank of Boones 
Path, Incorporated, is not the signature of the said M. M. 
Ely, and Laura Ely called Laura Ely lDllenburg. 
(a) J3ecause the genuineness of the said signatures or 
names of M. M. Ely and Laura Ely was not an issue made or 
involved in this cause ; and 
(b) Because there was no proper plea under oath or find-
ing putting in issue· the signature of the said M! M. Ely and 
Laura Ely endorsed on the said 1iote filed in this cause. 
(c) Because the said finding or hoiding of the said Com-
missioner is contrary to the law and the evidence in the case. 
(2) Because the isstie of said signatures 'vas not involv-
ed or made an issue by the pleadings and the pleadings. did 
not put in issue the qu~stion of priority of assignment in the 
$1200.00 and. $1400.00 notes mentioned in Davidson's report. 
This the 31st day of lVIay, 1926. 
FIRST STATE BANI{ OF BOONES PATH, Inc., 
B. H. SEWELL, 
Attorney for Exceptor. 
Endorsed on bac.k as follo,vs: 
Filed J nne 3, ·1926. 
By Counsel. 
J. J\II. S~fiTH, Clerk. 
[65] Virg-inin: 
.A.t a Circuit Court continued aucl held fur Le:~ 
0ouiity, ·at the Court House thereof on Friday, the 8th day 
of Oct., 1926. 
B. F. J{iucaid Complainant 
vs. Decree No. 3. 
lVIab~l l\L Ely in her own right and as ~~~xe­
cutrix of l\Iarion T. ~Jly, deed., George 
vY. Gibson, and IIenry Smith and rr. S. 
Gibson, Trustees, etc., ?\L S. J(incaid, 
Trustees, etc., ~fattie ~f. Ely, Laura Ely-
Ellenburg and Isham Ely, an infant, Defendants. 
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This cause came on again on this the 8th day of Oc-
tober, 1926; to be further heard upon the papers and de-
crees formerly read and entered therein, the .report of 
Special Commissioners, W. E. Thompson, R. J. Fulkerson 
and B. J1 Thompson of the partition of the lauds men-
tioned in the bill and proceedings of this cause, and filed 
in this cause on the 15th day of February, 1926, and be-
tween said complainant and the estate of the said Marion T. 
Ely, the separate answer of said Mable M. Ely in her own 
right and as executrix of the estate of the said ~{arion ·T. 
Ely, deceased, filed in this cause on the lOth day of March, 
1926, the joint and separate answers of said Mattae M. 
Ely, and Laura Ely-Ellenburg·, filed in this cause on the 
21st day of April, 1926, and general replications' to each 
of said answers, the report of Special Commissioner W. L. 
Davidson, with several depositions filed therewith, and filed 
in this cause on the 15th day of Niay, 1926, the exceptions in 
writing of said complainant to so much of said Davidson's 
said report which found that the First State Bank of Boons 
Path, Incorporated, was the first assigned in point of time 
of a certain $120q.oo negotiable note dated the 27th day of 
October, 1922, payable to said Marion T. Ely, and signed as 
maker by th~ said Mabel M. Ely and by said Marion T. Ely 
endorsed to said Bank, and that the said complainant was 
the second assig11ee in point of time of a c~rtain negotiable 
note of $1400.00, dated the 27th day of October, 1922, and 
likewise signed by said 1\IIabel "A:I. Ely as maker, and payable 
to said "Nfarion T .. 11Jly, and both of" which. notes were 
[66] executed by said 1\lfa bel 1\11. ]Jly to said Marion T. Ely 
on the purchase price of a tract of land located in Lee 
County, in the Hose Hill :Niagisterial District, and called in 
the proceedings of this cause as the fifty-acre Bachus land, 
and on whieh land a vendor's lien was retained in the deed 
which said Marion 'r. Ely made to said 1\IIabel M. Ely of th<1 
same date as are the dates of said two notes. And the court 
having maturely considered the evidence taken by and be-
fore said Commissioner, Davidson, in regard as to which 
of said two notes 'vere first assigned by said Marion T. Ely, 
i.e:; of the opinion that the said $1400.00 note was assig·ned hv 
said 1\lfarion T. Ely to said Complainant before said $1200.00 
note was assigned by said l\tfarion T. Ely to said Bank, and 
therefore the court doth sustain said complaina~t 's said ex-
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ceptions, and accordingly decrees that said· complaint be and 
is entitled to the first lien upon said fifty acre tract of land 
·as between himself and said Bank. 
And as to the exceptions of said Bank filed in this cause 
on the 3rd day of tT une, 1926, to said Davidson's said report, 
and the exceptions of said 1\tiattie M. Ely and Laura Ely-El-
lenburg filed in this cause on the 2nd day of June, 1926, the 
court does not now decree in respect thereto, but leaves the 
same open for future consideration and decree except No. 2 
of said Bank is overruled. 
And in respect to the said renort of the partition of said 
lands, made as aforesaid by said W. E. & B~ J. 'Thompson 
and R .• J. Fulkerson fil~d as aforesaid in this cause, and there 
being no exceptions to said report and partition, it is ad-
judged, ordered and decreed that the same be and is hereby 
approved and confirmed, and the said complainant will take 
and hold in fee simple the several lots and tracts of land as-
sig·ned to him in said report and the said Mable M. Ely as 
devisee will take and hold in fee simple the several lots and 
tracts of land assigned to her in said report, but subject, 
· however, to all liens and incumbrances thereon as shown by 
and in the said report of said W. L. Da:vidson. 
[671 And in re~ard to the said report of said Commis-
sioner '\V. L. Davidson, and statements attached there-
to and filed in this eause on the 15th day of May, 1926, it is 
further adjudged, ordered and decreed that the same be and 
is hereby approvrd and confirmed in all respects, except as 
hereinbefore mentioned. 
And it is further adjudged, ordered a.ncl decreed that the 
said George ~w. Gibson recover of the said lVIabel M. Ely as 
executrix of the last will and testament of said ~{arion T. 
Ely, deceased, the sum of $141.27, with interest on $98.09 
thereof from the 15th clay of December, 1922, until paid, and 
interest on ~43.18, the halanre thereof. from the 15th day of 
December, 1923, until paid; that for the delinquent taxes on 
said lands for the year 1924, the Clerk of this Court recover 
from tl~e P)lid ~.fahel nL Ely as executor of said nfarion T. 
Ely, deceased, the sum of $90.43, with interest thereon from 
the 15th da~r of December, 1924, until paicl; that J. ~L ""\Yeston, 
the trea~mrr.r of this ronnty, recoYer from the said 1\'Iabel 1\f. 
Etv. flR CXl'cntor of said ~{arion rr. Ely, deceased, the sum of 
$127.62, with intereRt thereon from the 15th day of December, 
1925, until paid; that said George W. Gibson recover from 
the said Mabel M. Ely as executrix of the said Marion T. 
Ely, the sum of $12,000.00, with interest thereon from the 
31st day of October, 1922, until paid; that the said Com:-
plainant, B. F. I\Incaid, recover from the said Mabel M. Ely 
as executrix of the said Niarion T. Ely the sum of $8,000.00, 
with interest tpereon from the 23rd day of November, 1923, 
until paid, and the costs of this suit ; including a guardian ad 
litem of $25.00; and that aU the other parties listed and 
shown in said Davidson's said report- recover from the· said 
Mabel :&I. Ely, as executrix of the said1 estate of the said 
Marion T. Ely, deceased, the sums of money, as shown tllere-
in and interest on each' sum from the time· as shown by said 
report until paid; and that persons named· in said report 
have priorities of liens upon the real estate of which said 
Marion T. Ely died, seized and possessed in the order 
. [ 68] as set forth in said report and numbered from one to 
fifteen, inclusive. 
And it is further adj'ndged, ordered · and' decreed that 
the several persons nanied in· said Davidson's said report, be-
ginning on page seven thereof, except that of the Pinacle 
Wagon Manufacturing Co.; recover from the said Mabel M. 
Ely, as executrix of the estate of said Marion T. Ely, de-
ceased, the several sums shown in said report as being ·ow-
ing to them with interest on each debt from the time shown 
in said report until paid, and each of these latter named per-
sons claims are lettered ''a~'' 
And it is further adjudged, ordered and decreed that 
unless the said ~Ia.bel M. Ely, as executrix of the last win 
and testament of the said ~[arion T. Ely or some one for her, 
shall pay eacl). and all of said recoveriesi within ten days 
from this date thm1 in that said case, E. "\V. Pennington who 
is hereby appointed a speeinl commissioner for the purpose 
after advertising by written or printed notices of. the tim~', 
terms and place of saJe of said lands for thirty days at 
so· many as five public places in thiH eounty, one of w·hich 
to be posted at the front door of the Court fiouse of this 
County, and one in the neighborhood of said lands, will offer 
said lands for sale at public outcry to· the highest bidder on 
the premises~· on the following ter1ns; he will require the 
purchaser of said lands to pay down a sum sufficient to 
pay all unpaid taxes on said lands 'vith accrue9 interest 
i3 
thereon, the taxes for the year 1926, the costs of this suit, 
commissions of sale and one-fourth of the said amount ow-
ing to said George W. Gibson, as of the date of sale, and the 
residue, on one and two years time of equal amounts, and . 
for such def~rred payments he wiH take notes payable to 
himself as sl}ch commissioner hearing interest from the date 
of sale from the purchaser and with good personal security. 
Said commissioner will report his action to court. But be-
fore the said Pennington shall proceed to carry out 
[69] the requirements of tlris decree, he will execute bond 
with approved security, before the Clerk of this Court 
in the penal sum of $20,000.00, conditfoned as the law re-
quires in such cases. 
And this cause is continued. 
Cl~rk's Certificate. 
Virginia, Lee County, to-wit: 
I, J. M. Smith, Clerk of the Circuit Court of Lee Cunnty, 
Virginia, do hereby certify that the foregoing is a true trans-
cript of that part of the record in the case of B. F. Kin-
~aid vs. 1\Iabel" M. Ely et al., as agreed upon by the attor-
neys in- this case as being necessary to be copied. And I 
further certify tl1at the attorney for the plaintiff had notice 
for the application for the copying of this record. 




.T. ~f. SMITH, Clerk. 
.J. M. KELT__JY, 
Clerk. 
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